Gregg County Purchasing Department

Kelli L. Davis, CPPB, NIGP-CPP, Purchasing Agent
101 E. Methvin St., Suite 205, Longview, Texas 75601
(903) 237-2684 ¢ purchasing@co.gregg.tx.us

September 29, 2022

Lloyd Faver
SpawgGlass

Mr. Faver,

I am pleased to inform you that the Gregg County Commissioners Court awarded a contract for
Construction Manager at Risk (CMAR) for Parking Facility. (Contract RFp#2022-15) on September 29,
2022 to your firm/business.

I want to thank you for Qualification Statement; Gregg County looks forward to working with you.

If you have any questions or problems throughout the contract period; please feel free to contact my
office.

Regards,

Kelli Davis, CPPB, NIGP-CPP

Gregg County Purchasing Agent
Longview, Texas


mailto:purchasing@co.gregg.tx.us
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@AIA Document A133 - 2019

Standard Form of Agreement Between Owner and Construction Manager as
Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed

Maximum Price

AGREEMENT made as of the 3rd day of October in the year 2022
(In words, indicate day, month, and year.)

TBD Day of September Two Thousand Twenty-Two.
BETWEEN the Owner:

(Name, legal status, address, and other information)

Gregg County

101 East Methvin

Suite 205

Gregg County, Texas 75601

and the Construction Manager:

(Name, legal status, address, and other information)
SpawGlass Contractors 1000 W. Magnolia Ave.

Fort Worth, TX 76104

for the following Project:
(Name, location, and detailed description)

Gregg County Parking Garage and Offices

A new Parking/Office Facility for Gregg County at the existing motor-bank and parking lot
properties at the site of 100-106 E. Methvin Sireet, Longview, TX. The Parking Facility
will be a cast-in-place 293 space structure with 13,000 sf of office space at the lower level.

The Architect:

{Name, legal siatus, address, and other informaiion)
Schwarz-Hanson Architects

2570 River Park Plaza

Suite 100

Fort Worth, TX 76116

The Owner and Construction Manager agree as follows.

ADDITIONS AND DELETIONS:;

The author of this document has
added information needed for its
completion. The author may also
have revised the text of the origina!
AlA standard form. An Additions and
Deletions Report that notes added
information as well as revisions to the
standard form text is available from
the author and should be reviewed. A
vertical line in the left margin of this
docurment indicates where the author
has added necessary inforrmation
and where the author has added to or
deleted from the original AIA text.

This document has important legal
consequences. Consultation with an
attomaey is encouraged with respect
to its completion or modification.

AlA Document A201 ™-2017,
General Conditions of the Contract
for Construction, is adopted in this
dacument by reference. Do not use
with other general conditions unless
this document is modified.

AlA Docurment A133" — 2019, Copyright © 1991, 2003, 2009, and 2019 by The American Inslitute of Architacts. All rights reserved. The “American Insbiute of
Architocts,” "AlA,” the AlA Logo, and "ALA Contract Documents” are registered Irademarks and may no! be used withoul permission. This document was produced
by AlA software at 11:05:35 ET on 09/22/2022 undsr Order No.2114334678 which expires on 07/05/2023, is nol for resals, is licansed for one-time use only, and

may only be used in accordance with the AlA Conlract Documents® Terms of Service. To report copyright violations, e-mail copyright@ala.org.

User Notes:

(959923249)



Init.

TABLE OF ARTICLES

1 INITIAL INFORMATION

2 GENERAL PROVISIONS

3 CONSTRUCTION MANAGER’S RESPONSIBILITIES

4 OWNER'S RESPONSIBILITIES

5 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES
6 COMPENSATION FOR CONSTRUCTION PHASE SERVICES
7 COST OF THE WORK FOR CONSTRUCTION PHASE

8 DISCOUNTS, REBATES, AND REFUNDS

9 SUBCONTRACTS AND OTHER AGREEMENTS

10 ACCOUNTING RECORDS

11 PAYMENTS FOR CONSTRUCTION PHASE SERVICES

12 DISPUTE RESOLUTION

13 TERMINATION OR SUSPENSION

14 MISCELLANEOUS PROVISIONS

15 SCOPE OF THE AGREEMENT
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ARTICLE 1  INITIAL INFORMATION
§ 1.1 This Agreement is based on the Initial Information set forth in this Section 1.1.
(For each item in this section, insert the information or a statement such as “not applicable” or "unknown at time of

execution.”j

§ 1.1.1 The Owner’s program for the Project, as described in Section 4.1.1:
{Insert the Owner’s program, identify documentation that establishes the Owner’s program, or state the manner in which

the program will be developed.)

A new Parking/Office Facility for Gregg County at the existing motor-bank and parking lot properties at the site of
100-106 E. Methvin Street, Longview, TX. The Parking Facility will be a cast-in-place 293 space structure with 13,000 sf

of office space at the lower level,

§ 1.1.2 The Project’s physical characteristics:

(Identify or describe pertinent information about the Project’s physical characteristics, such as size; location;
dimensions; geotechnical reports; site boundaries; topographic surveys; traffic and wtility studies; availability of public
and private utilities and services; legal description of the site, etc.)

A cast-in-place multi-level parking facility with office space on a parcel approximately 215°X155’. The parking facility
accommodates 293 parking spaces, with 13,000 sf of useable office space. The parking facility is designed to aesthetically
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blend with existing buildings in the immediate downtown area with the use of pre-cast panels and aluminum louvers, The
parcel(s) is located at the southeast corner of Methvin Street and Center Street in Longview

Texas and designated as 100-106 E. Mcthvin Street, Longview, Texas, and described as Lots 9, 10 and the West 42 of Lot
11, NCB 45, City of Longview, Gregg County, Texas as shown on the map recorded in Volume 231, Page 238, Deed

Records, Gregg County, Texas.

§ 1.1.3 The Owner’s budget for the Guaranteed Maximum Price, as defined in Aticle 6:
(Provide total and, if known, a line-item breakdown.)

§ 1.1.4 The Owner's anticipated design and construction milestone dates:
.1 Design phase milestone dates, if any:
D documents are complete, pending modifications of scope prior to GMP.
.2 Construction commencement date:
TBD following agreement on GMP
.3 Substantial Complction date or dates:
TBD following agreement on GMP
4 Other milestone dates:
Anticipated GMP proposal by November 7, 2022

§ 1.1.5 The Owner’s requirements for accelerated or fast-track scheduling, or phased construction, are set forth below:
(Identify any requirements for fast-track scheduiing or phased construction.)

§ 1.1.6 The Owner’s anticipated Sustainable Objective for the Projeet:
{ldentify and describe the Owner s Sustainable Objective for the Project, if any,)

§ 1.1.6.1 If the Owner identifies a Sustainabic Objective, the Owner and Construction Manager shall complete and
incorporate ATA Document E234™.-2019, Sustainable Projects Exhibit, Construction Manager as Constructor Edition,
into this Agreement to define the terms, conditions and services related to the Owner’s Sustainable Objective. If
E234-2019 is incorporated into this agreement, the Owner and Construction Manager shall incorporate the completed
E234-2019 into the agreements with the consultants and contractors performing services or Work in any way associated

with the Sustainable Objective.

§ 1.1.7 Other Project information:
{Identify special characreristics or needs of the Project not provided elsewhere.)

§ 1.1.8 The Owner identifies the following representative in accordance with Section 4.2:
(List name, address, and other contact information.)
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§ 1.1.9 The persons or entities, in addition to the Owner’s representative, who are required to review the Construction

Manager’s submittals 1o the Owner are as follows:
(List name, address and other contact information. )

§ 1.1.10 The Owner shall retain the following consultants and contractors:
(List name, legal status, address, and other contact information.)

.1 Geotechnical Engineer:

.2 Civil Engineer:

.3 Other, if any:
(List any other consultants retained by the Owner, such as a Project or Program Manager.)

§ 1.1.11 The Architect’s representative:
(List name, address, and other contact information.)

Brad Naeher, Project Manager
Josh Cristy, Project Coordinator
2570 River Park Plaza, Suite 100
Fort Worth, TX 76116

§ 1.1.12 The Construction Manager identifies the following representative in accordance with Article 3:
{List name, address, and other contact information.)

Austin Christensen Project ManagerRaymond Howey Superintendent

Ted Sena Preconstruction ManagerTravis Evans Operations Manager

Lloyd Faver Division President]000 W Magnolia Ave.

Fort Worth, TX 76104

§ 1.1.13 The Owner’s requirements for the Construction Manager's staffing plan for Preconstruction Services, as required

under Section 3.1.9:
{List any Owner-specific requiremenis to be included in the staffing plan.)

| N/A

§ 1.1.44 The Owner’s requirements for subcontractor procurement for the performance of the Work:
(List any Owner-specific requirements for subcontractor procurement.)
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Init.

Procurement packages should be discussed and agreed to prior to bidding. Local participation shall be disclosed to Qwner
when presenting pricing.

§ 1.1.15 Other Initial Information on which this Agreement is based:

§ 1.2 The Owner and Construction Manager may rely on the Initial Information. Both parties, however, recognize that
such information may materially change and, in that eveni, the Owner and the Construction Manager shall appropriately
adjust the Project schedule, the Construction Manager’s services, and the Construction Manager’s compensation. The
Owner shall adjust the Owner’s budget for the Guaranteed Maximum Price and the Owner’s anticipated design and
consiruction milestones, as necessary, to accommodate material changes in the Initial Information.

§ 1.3 Neither the Owner's nor the Construction Manager’s representative shall be changed without ten days' prior notice
to the other party.

ARTICLE 2 GENERAL PROVISIONS

§ 21The Contract Documents
The Contract Documents consist of this Agreement, Conditions of the Contract {General, Supplementary and other

Conditions), Drawings, Specifications, Addenda issued prior to execution of this Agreement, other documents listed in
this Agreement, and Modifications issued after execution of this Agreement, all of which form the Contract and are as
fully a part of the Contract as if attached to this Agreement or repeated herein. Upon the Owner's acceptance of the
Construction Manager’s Guaranteced Maximum Price proposal, the Contract Documents will also include the documents
described in Section 3.2.3 and identified in the Guaranteed Maximum Price Amendment and revisions prepared by the
Architect and furnished by the Owner as described in Section 3.2.8. The Contract represents the entire and integrated
agreement between the partics hereto and supersedes prior negotiations, representations or agreements, either written or
oral. If anything in the other Contract Documents, other than a Modification, is inconsistent with this Agreement, this
Agreement shall govern. An enumeration of the Contract Documents, other than a Modification, appears in Article 15,

§ 2.2 Relationship of the Parties
The Construction Manager accepts the relationship of trust and confidence established by this Agreement and covenants

with the Owner o cooperate with the Architect and exercise the Construction Manager’s skill and judgment in furthering
the interests of the Owner to fumish efficient construction administration, management services, and supervision; to
furnish at all times an adequate supply of workers and materials; and to perform the Work in an expeditious and
economical manner consistent with the Owner’s interests. The Owner agrees to furnish or approve, in a timely manner,
information required by the Construction Manager and o make payments to the Construction Manager in accordance with
the requirements of the Contract Documents.

§ 2.3 General Conditions
§ 2.3.1 For the Preconstruction Phase, AIA Document A201™-2017, General Conditions of the Contract for

Construction, shall apply as follows: Section 1.5, Ownership and Use of Documents; Section 1.7, Digital Data Use and
Transmission; Section 1.8, Building Information Medel Use and Reliance; Section 2.2.4, Confidential Information;
Section 3.12.10, Professional Services; Section 10.3, Hazardous Materials; Section 13.1, Governing Law. The term
"Contractor” as used in A201-2017 shall mean the Construction Manager.

§ 2.3.2 For the Construction Phase, the general conditions of the contract shall be as set forth in A201-2017, which
document is incorporated herein by reference. The term "Contractor” as used in A201-2017 shall mean the Construction

Manager,

ARTICLE 3 CONSTRUCTION MANAGER’S RESPONSIBILITIES

The Construction Manager’s Preconstruction Phase responsibilities are set forth in Sections 3.1 and 3.2, and in the
applicable provisions of A201-2017 referenced in Section 2.3.1 as well as the responsibilities listed in the RFP 2022-15
dated June 23, 2022. The Construction Manager’s Construction Phase responsibilities are set forth in Section 3.3. The
Owner and Construction Manager may agree, in consultation with the Architect, for the Construction Phase to commence
prior to completion of the Preconstruction Phase, in which case, both phases will proceed concurrently. The Construction
Manager shall identify a represcntative authorized to act on behalf of the Construction Manager with respect to the

Project.
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§ 3.1 Preconstruction Phase

§ 3.1.1 Extent of Responsibility
The Construction Manager shall exercise reasonable care in performing its Preconstruction Services. The Owner and

Architect shalt be entitled to rely on, and shali not be responsible for, the accuracy, completeness, and timeliness of
services and information furnished by the Construction Manager. The Construction Manager, however, does not warrant
or guarantee estimates and schedules except as may be included as part of the Guaranteed Maximum Price. The
Construction Manager is not required to ascertain that the Drawings and Specifications are in accordance with applicable
laws, statutes, ordinances, codes, rules and regulations, or tawful orders of public autherities, but the Construction
Manager shall promptly report to the Architect and Owner any nonconformity discovered by or made known to the
Construction Manager as a request for information in such form as the Architect may require.

§ 3.1.2 The Construction Manager shall provide a preliminary evaluation of the Owner’s program, schedule and
construction budget requirements, each in terms of the other.

§ 3.1.3 Consultation
§ 3.1.3.1 The Construction Manager shall schedule and conduct meetings with the Architect and Owner to discuss such

matters as procedures, progress, coordination, and scheduling of the Work.

§ 3.1.3.2 The Construction Manager shall advise the Owner and Architect on proposed site use and improvements,
selection of materials, building systems, and equipment. The Construction Manager shall also provide recommendations
to the Owner and Architect, consistent with the Project requirements, on constructability; availability of materials and
labor; time requirements for procurement, installation and construction; prefabrication; and factors related to construction
cost including, but not limited to, costs of alternative designs or materials, preliminary budgets, life-cycle dats, and
possible cost reductions. The Construction Manager shall consult with the Architect regarding professional services to be
provided by the Construction Manager during the Construction Phase.

§ 3.1.3.3 The Construction Manager shall assist the Owner and Architect in establishing building information modeling
and digital data protocols for the Project, using AIA Document E203™-2013, Building Information Modeling and Digital
Data Exhibit, to establish the protocols for the development, use, transmission, and exchange of digital data.

§ 3.1.4 Project Schedule
When Project requirements in Section 4.1.1 have been sufficiently identified, the Construction Manager shall prepare and

periodically update a Project schedule for the Architect’s review and the Owner’s acceptance. The Construction Manager
shali obtain the Architect’s approval for the portion of the Project schedule relating to the performance of the Architect’s
services. The Project schedule shall coordinate and integrate the Construction Manager’s services, the Architect’s
services, other Owner consultants’ services, and the Owner’s responsibilities; and identify items that affect the Project’s
timely completion. The updated Project schedule shall include the following: submission of the Guarantced Maximum
Price proposal; components of the Work; times of commencement and completion required of each Subcontractor;
ordering and delivery of products, including those that must be ordered in advance of construction; and the occupancy

requirements of the Owner.

§ 3.1.5 Phased Construction
The Construction Manager, in consultation with the Architect, shall provide recommendations with regard to accelerated

or fast-track scheduling, procurement, and sequencing for phased construction. The Construction Manager shall take into
consideration cost reductions, cost information, constructability, provisions for temporary facilities, and procurement and
construction scheduling issues.

§ 3.1.6 Cost Estimates
§ 3.1.6.1 Based on the prcliminary design and other design criteria prepared by the Architect, the Construction Manager

shall prepare, for the Architect’s review and the Owner’s approval, preliminary estimates of the Cost of the Work or the
cost of program requirements using area, volume, or similar conceptual estimating techniques. If the Architect or
Construction Manager suggests alternative materials and systems, the Construction Manager shall provide cost
evaluations of those alternative materials and systems.

§ 3.1.6.2 As the Architect progresses with the preparation of the Schematic Design, Design Development and
Construction Documents, the Construction Manager shall prepare and update, at appropriate intervals agreed to by the
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Owner, Construction Manager and Architect, an estimate of the Cost of the Work with increasing detail and refinement.
The Construction Manager shall include in the estimate those costs to allow for the further development of the design,
price escalation, and market conditions, until such time as the Owner and Construction Manager agree on a Guaranteed
Maximum Price for the Work. The estimate shall be provided for the Architect's review and the Owner’s approval. The
Construction Manager shall inform the Owner and Architect in the event that the estimate of the Cost of the Work exceeds

the latest approved Project budget, and make recommendations for corrective action.

§ 3.1.6.3 If the Architect is providing cost estimating services as a Supplemental Service, and a discrepancy exists
between the Construction Manager's cost estimates and the Architect’s cost estimates, the Construction Manager and the

Architcet shall work together to reconcile the cost estimates.

§ 3.1.7 As the Architect progresses with the preparation of the Schematic Design, Design Development and Construction
Documents, the Construction Manager shall consult with the Owner and Architect and make recommendations regarding
constructability and schedules, for the Architeci’s review and the Owner’s approval.

§ 3.1.8 The Construction Manager shall provide recommendations and information to the Owner and Architect regarding
equipment, matenals, services, and temporary Project facilities.

§ 3.1.9 The Construction Manager shall provide a staffing plan for Preconstruction Phase services for the Owner’s review
and approval.

§ 3.1.10 If the Owner identified a Sustainable Objective in Article 1, the Construction Manager shall fulfill its
Preconstruction Phase responsibilities as required in AIA Document E234™-2019, Sustainable Projects Exhibit,
Construction Manager as Constructor Edition, attached to this Agreement.

§ 3.1.11 Subcontractors and Suppliers
§ 3.1.11.1 If the Owner has provided requirements for subcontractor procurement in section 1.1.14, the Construction

Manager shall provide a subcontracting plan, addressing the Owner’s requirements, for the Owner's review and approval.
§ 3.1.11.2 The Construction Manager and OWNER shail develop bidders’ interest in the Project.

§ 3.1.11.3 The processes described in Article 9 shall apply if bid packages will be issued during the Preconstruction Phase.

§ 3.1.12 Precurement
The Construction Manager shall prepare, for the Architect’s review and the Owner’s acceptance, a procurement schedule

for iterns that must be ordered in advance of construction. The Construction Manager shall expedite and coordinate the
ordering and delivery of materials that must be ordered in advance of construction. If the Owner agrees 1o procure any
items prior to the establishment of the Guaranteed Maximum Price, the Owner shall procure the items on terms and
conditions acceptable to the Construction Manager. Upon the establishment of the Guaranteed Maximum Price, the
Owner shall assign all contracts for these items to the Construction Manager and the Construction Manager shall

thereafter accept responsibility for them.

§ 3.1.13 Compliance with Laws
The Construction Manager shall comply with applicable laws, statutes, ordinances, codes, rules and regulations, and

lawful orders of public authoritics applicable to its performance under this Contract, and with equal employment
opportunity programs, and other programs as may be required by governmental and quasi-governmental authorities.

§ 3.1.44 Other Preconstruction Services
Insert a description of any other Preconstruction Phase services to be provided by the Construction Manager, or reference

an exhibit attached to this document
(Describe any other Preconstruction Phase services, such as providing cash flow projections, development of a project

information management system, early selection or procurement of subcontractors. etc.)
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§ 3.2 Guaranteed Maximum Price Proposal
§ 3.2.1 Ata time to be mutually agreed upon by the Owner and the Construction Manager, the Construction Manager shall

prepare a Guaranteed Maximum Price proposat for the Owner’s and Architect's review, and the Owner’s acceptance. The
Guaranteed Maximum Price in the proposal shall be the sum of the Construction Manager’s estimate of the Cost of the
Work, the Construction Manager’s contingency described in Section 3.2.4, and the Construction Manager's Fee described

in Section 6.1.2.

§ 3.2.2 To the extent that the Contract Documents are anticipated to require further development, the Guaranteed
Maximum Price includes the costs attributable to such further development consistent with the Contract Documents and
reasonably inferable therefrom. Such further development does not include changes in scope, systems, kinds and quality
of materials, finishes, or cquipment, all of which, if required, shall be incorporated by Change Order.

§ 3.2.3 The Construction Manager shall include with the Guaranteed Maximum Price proposal a written statement of its

basis, which shall include the following:
.1 Alist of the Drawings and Specifications, including all Addenda thereto, and the Conditions of the

Contract;

2 Alist of the clarifications and assumptions made by the Construction Manager in the preparation of the
Guaranteed Maximum Price proposal, including assumptions under Section 3.2.2;

.3 A statement of the proposed Guaranteed Maximum Price, including a statement of the estimated Cost of
the Work organized by trade categories or systems, including allowances; the Construction Manager’s
contingency set forth in Section 3.2.4; and the Construction Manager’s Fee;

.4 The anticipated date of Substantial Completion upon: which the proposed Guaranteed Maximum Price is

based; and
.5 A date by which the Owner must accept the Guaranteed Maximum Price, such date not be more than 15

days from receipt of GMP.

§ 3.2.4 In preparing the Construction Manager's Guaranteed Maximum Price proposal, the Construction Manager shall
include a contingency for the Construction Manager’s exclusive use to cover those costs that are included in the
Guaranteed Maximum Price but not otherwise allocated to another line item or included in a Change Order.

§ 3.2.5 The Construction Manager shall meet with the Owner and Architect to review the Guaranteed Maximum Price
proposal. In the event that the Owner or Architect discover any inconsistencies or inaccuracies in the information
presented, they shall promptly notify the Construction Manager, who shall make appropriate adjustments to the
Guaranteed Maximum Price proposal, its basis, or both,

§ 3.2.6 If the Owner notifies the Construction Manager that the Owner has accepted the Guaranteed Maximum Price
proposal in writing before the date specified in the Guaranteed Maximum Price proposal, the Guaranteed Maximum Price
proposai shall be deemed effective without further acceptance from the Construction Manager. Following acceptance of a
Guaranteed Maximum Price, the Owner and Construction Manager shall execute the Guaranteed Maximum Price
Amendment amending this Agreement, a copy of which the Owner shall provide to the Architect. The Guaranteed
Maximum Price Amendment shall set forth the agreed upon Guaranteed Maximum Price with the infermation and

assumptions upon which it is based.

§ 3.2.7 The Construction Manager shall not incur any cost to be reimbursed as part of the Cost of the Work prior to the
execution of the Guaranteed Maximum Price Amendment, unless the Owner provides prior written authorization for such

Costs.

§ 3.2.8 The Owner shall authorize preparation of revisions to the Contract Documents that incorporate the agreed-upon
assumptions and clarifications contained in the Guaranteed Maximum Price Amendment. The Owner shall promptly
fumish such revised Contract Docuiments to the Construction Manager. The Construction Manager shall notify the Owner
and Architect of any inconsistencies between the agreed-upon assumptions and clarifications contained in the Guaranteed

Maximum Price Amendment and the revised Contract Documents.

§ 3.2.9 The Construction Manager shall include in the Guaranteed Maximum Price all sales, consumer, use and similar
taxes for the Work provided by the Construction Manager that are legally enacted, whether or not yet effective, at the time

the Guaranteed Maximum Price Amendment is executed.
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§ 3.3 Construction Phase

§ 3.3.1 General
§ 3.3.1.1 For purposes of Section 8.1.2 of A201-2017, the date of commencement of the Work shall mean the date of

commencement of the Construction Phase.

§ 3.3.1.2 The Construction Phase shall commence upon the Owner’s execution of the Guaranteed Maximum Price
Amendment or, prior to acceptance of the Guaranteed Maximum Price proposal, by writien agreement of the parties. The
written agreement shall set forth a description of the Work 1o be performed by the Construction Manager, and any
insurance and bond requirements for Work performed prior to execution of the Guaranteed Maximum Price Amendment,

§ 3.3.2 Administration
§ 3.3.2.1 The Construction Manager shall schedule and conduct meetings to discuss such matters as procedures, progress,

coordination, scheduling, and status of the Work. The Construction Manager shall prepare and promptly distribute
minutes of the meetings to the Owner and Architect,

§ 3.3.2.2 Upon the execution of the Guaranteed Maximum Price Amendment, the Construction Manager shall prepare and
submit to the Owner and Architect a construction schedule for the Work and a submittal schedule in accordance with

Section 3.10 of A201-2017.

§ 3.3.2.3 Monthly Report
The Construction Manager shall record the progress of the Project. On a monthly basis, or otherwise as agreed to by the

Owner, the Construction Manager shall submit written progress reports to the Owner and Architect, showing percentages
of completion and other information required by the Owner.

§ 3.3.24 Daily Logs
The Construction Manager shall keep, and make available to the Owner and Architect, a daily log containing a record for

each day of weather, portions of the Work in progress, number of workers on site, identification of equipment on site,
problems that might affect progress of the work, accidents, injuries, and other information required by the Owner.

§ 3.3.2.5 Cost Control
The Construction Manager shall develop a system of cost control for the Work, including regular monitoring of actual

costs for activities in progress and estimates for uncompleted tasks and proposed changes. The Construction Manager
shall identify variances between actual and cstimated costs and report the variances to the Owner and Architect, and shall
provide this information in its monthly reports to the Owner and Architect, in accordance with Section 3.3.2.3 above.

ARTICLE 4 OWNER'S RESPONSIBILITIES

§ 4.1 Information and Services Required of the Owner

§ 4.1.1 The Owner shall provide information with reasonable promptness, regarding requirements for and limitations on
the Project, including a written program which shali set forth the Owner's objectives, constraints, and criteria, including
schedule, space requirements and relationships, flexibility and expandability, special equipment, systems, sustainability

and site requirements.

§ 4.1.2 Prior to the execution of the Guaranteed Maximum Price Amendment, the Construction Manager may request in
writing that the Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s
obligations under the Contract, After execution of the Guaranteed Maximum Price Amendment, the Construction
Manager may request such information as set forth in A201-2017 Section 2.2.

§ 4.1.3 The Owner shall establish and periodically update the Owner’s budget for the Project, including (1) the budget for
the Cost of the Work as defined in Article 7, (2) the Owner’s other costs, and (3) reasonable contingencies related to all of
these costs. If the Owner significantly increases or decreases the Owner’s budget for the Cost of the Work, the Owner
shall notify the Construction Manager and Architect. The Owner and the Architect, in consultation with the Construction
Manager, shall thereafter agree to a corresponding change in the Project’s scope and quality.

§ 4.1.4 Structural and Environmental Tests, Surveys and Reports. During the Preconstruction Phase, the Owner shall
furnish the following information or services with reasonable promptness. The Owner shall also furnish any other
information or services under the Owner’s control and relevant to the Construction Manager’s performance of the Work
with reasonable promptness afier receiving the Construction Manager’s written request for such information or services.
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The Construction Manager shall be entitled to rely on the accuracy of information and services furnished by the Owner
but shall exercise proper precautions relating to the safe performance of the Work.

§ 4.1.4.1 The Owner shall furnish tests, inspections, and reports, required by law and as otherwise agreed to by the parties,
such as structural, mechanical, and chemical tests, tests for air and water pollution, and tests for hazardous materials.

§ 4.1.4.2 The Owner shall furnish surveys describing physical characteristics, legal limitations and utility locations for the
site of the Project, and a written legal description of the site. The surveys and legal information shall include, as
applicable, grades and lines of streets, alleys, pavements and adjoining property and structures; designated wetlands;
adjacent drainage; rights-of-way, restrictions, easements, encroachments, zoning, deed restrictions, boundaries and
contours of the site; locations, dimensions and other necessary data with respect to existing buildings, other improvements
and trees; and information conceming available utility services and lines, both public and private, above and below grade,
including inverts and depths. All the information on the survey shall be referenced to a Project benchmark.

§ 4.1.4.3 The Owner, when such services are requested, shall furnish services of geotechnical engineers, which may
include test borings, test pits, determinations of seil bearing values, percolation tests, evaluations of hazardous materials,
seismic evaluation, ground corrosion tests and resistivity tests, including necessary operations for anticipating subsoil
conditions, with written reports and appropriate recommendations.

§ 4.1.5 During the Construction Phase, the Owner shall furnish information or services required of the Owner by the
Contract Documents with reasonable promptness. The Owner shall also furnish any other information or services under
the Owner’s control and relevant to the Construction Manager's performance of the Work with reasonable promptness
after recejving the Construction Manager’s written request for such information or services.

§ 4.1.6 If the Owner identified a Sustainable Objective in Article 1, the Owner shall fulfill its responsibilities as required
in AIA Document E2347™-2019, Sustainable Projects Exhibit, Construction Manager as Constructor Edition, attached to

this Agreement,

§ 4.2 Owner's Deslgnatad Representative
The Owner shail identify a representative authorized to act on behalf of the Owner with respect to the Project. The

Owmer’s representative shall render decisions promptly and furnish information expeditiously, so as to avoid
unreasonable delay in the services or Work of the Construction Manager. Except as otherwise provided in Section 4.2.1 of
A201-2017, the Architect docs not have such authority. The term "Owner” means the Owner or the Owner's authorized

representative.
Owner Representatives are:

Honorable Bill Stoudt
Gregg County Judge
903-237-8420

Honorable Maxey Cerliano
Gregg County Sheriff
©03-237-2508

Kelli Davis
Gregg County Purchasing Agent
903-237-2686

§ 4.2.1 Legal Requirements. The Owner shall fumish all legal, insurance and accounting services, including auditing
services, that may be reasonably necessary at any time for the Project to meet the Owner’s needs and interests.

§ 4.3 Architect
The Owner shall retain an Architect to provide services, duties and responsibilities as described in AIA Document

B133™-2019, Standard Form of Agrecement Between Owner and Architect, Construction Manager as Constructor
Edition, including any additional services requested by the Construction Manager that are necessary for the
Preconstruction and Construction Phase services under this Agreement. The Owner shall provide the Construction
Manager with a copy of the scope of services in the executed agreement between the Owner and the Architect, and any
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further modifications to the Architect’s scope of services in the agreement, Qwner has retained Schwarz Hansen and it's
representative as identified in section 1.1.11,

ARTICLE 5 COMPENSATION AND PAYMENTS FOR PRECONSTRUCTION PHASE SERVICES

§ 5.1 Compensation
§ 5.1.1 For the Construction Manager’s Preconstruction Phase services described in Sections 3.1 and 3.2, the Owner shall

compensate the Construction Manager as follows:
(Insert amount of, or basis for, compensation and include a list of reimbursable cost items, as applicable,)

Lump Sum Preconstruction Services of $28,571.00, $10,000 billed at the end of October, balance due at submission of
GMP.

§ 5.1.2 The hourly billing rates for Preconstruction Phase services of the Construction Manager and the Construction

Manager’s Consultants and Subcontractors, if any, are set forth below.
(If applicable, attach an exhibit of hourly billing rates or insert them below.)

Additional Preconstruction Services if requested by Owner will be billed according to the rates below. If Subconsultants
are needed, they will be billed at cost plus 10%. Gregg County retains the right to hire the added services direct without

the assistance of SpawGlass.

Individual or Position Rate
Preconstruction Manager $135.00 per hour
Estimator £125.00 per hour
Project Manager $125.00 per hour
Superintendent $125.00 per hour
Safety Manager $100 per hour
Operations Manager $150 per hour
Officer of Company $225 per hour

§ 5.1.2.1 Hourly biiling rates for Preconstruction Phase services include all costs to be paid or incurred by the
Construction Manager, as required by law or collective bargaining agreements, for taxes, insurance, contributions,
assessments and benefits and, for personnel not covered by coilective bargaining agreements, customary benefits such as
sick leave, medical and health benefits, holidays, vacations and pensions, and shall remain unchanged unless the parties

execute a Modification.

§ 5.1.3 If the Preconstruction Phase services covered by this Agreement have not been completed within 3 ( three )
months of the date of this Agreement, through no fault of the Construction Manager, the Construction Manager’s
compensaticn for Preconstruction Phase services shall be equitably adjusted.

§ 5.2 Payments
§ 5.2.1 Unless otherwise agreed, payments for services shall be made monthly in proportion to services performed.

§ 5.2.2 Paymenis are due and payable upon presentation of the Construction Manager’s invoice. Arounts unpaid 35 (
thirty five ) days after the invoice date shall bear interest at the rate entered below, or in the absence thercof at the legal
rate prevailing from time to time at the principal place of business of the Construction Manager.

{Insert rate of monthly or annual interest agreed upon.)

| 2 % two percent monthly

ARTICLE 6 COMPENSATION FOR CONSTRUCTION PHASE SERVICES

§ 6.1 Contract Sum
§ 6.1.1 The Owner shall pay the Construction Manager the Contract Sum in current funds for the Construction Manager's

performance of the Contract after execution of the Guaranteed Maximum Price Amendment. The Contract Sum is the
Cost of the Work as defined in Article 7 plus the Construction Manager’s Fee,

§ 6.1.2 The Construction Manager’s Fee:
{State a liump sum, percentage of Cost of the Work or ather provision for determining the Construction Manager's Fee,)
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TBD at time of GMP not to exceed 4%

§ 6.1.3 The method of adjustment of the Construction Manager’s Fec for changes in the Work:

15% (10% Overhead and 5% Profit) Fifteen percent

§ 6.1.4 Limitations, if any, on a Subcontractor’s overhead and profit for increases in the cost of its portion of the Work:

15% (10% Overhead and 5% Profit) Fiftecn percent

§ 6.1.5 Rental rates for Construction Manager-owned equipment shall not exceed One hundred and Ten percent ( 110
%) of the standard rental rate paid at the place of the Project.

§ 6.1.6 Liquidated damages, if any:
{Tnsert terms and conditions for liquidated damages, if any.)

TBD at GMP submission

§ 6.1.7 Other:
(Insert provisions for bonus, cost savings or other incentives, if any, that might result in a change te the Contract Sum.)

TBD at GMP submission

§ 6.2 Guaranteed Maximum Price
The Construction Manager guarantees that the Contract Sum shall not exceed the Guaranteed Maximum Price set forth in

the Guaranteed Maximum Price Amendment, subject to additions and deductions by Change Order as provided in the
Contract Documents. Costs which would cause the Guaranteed Maximum Price to be exceeded shail be paid by the

Construction Manager without reimbursement by the Owner.

§ 6.3 Changes in the Work
§ 6.3.1 The Owner may, without invalidating the Contract, order changes in the Work within the general scope of the

Contract consisting of additions, deletions or other revisions. The Owner shall issue such changes in writing. The
Construction Manager may be entitled to an equitable adjustment in the Contract Time as a result of changes in the Work.

§ 6.3.1.1 The Architect may order minor changes in the Work as provided in Article 7 of AIA Document A201-2017,
General Conditions of the Contract for Construction.

§ 6.3.2 Adjustments to the Guaranteed Maximum Price on account of changes in the Work subsequent to the execution of
the Guaranteed Maximum Price Amendment may be determined by any of the methods listed in Articie 7 of AlA
Document A201-2017, General Conditions of the Contract for Construction.

§ 6.3.3 Adjustments to subcontracts awarded on the basis of a stipulated sum shall be determined in accordance with
Article 7 of A201-2017, as they refer to "cost” and "fee," and not by Articles 6 and 7 of this Agreement. Adjustments to
subcontracts awarded with the Owner’s prior written consent on the basis of cost plus a fee shall be calculated in
accordance with the terms of those subcontracts.

§ 6.3.4 In calculating adjustments to the Guaranteed Maximum Price, the terms "cost” and "costs” as used in Article 7 of
AlA Document A201-2017 shall mean the Cost of the Work as defined in Article 7 of this Agreement and the term "fee”
shall mean the Construction Manager’s Fee as defined in Section 6.1.2 of this Agreecment.

§ 6.3.5 If no specific provision is made in Section 6.1.3 for adjustment of the Construction Manager’s Fee in the case of
changes in the Work, or if the extent of such changes is such, in the aggregate, that application of the adjustment
provisions of Section 6.1.3 will cause substantial inequity to the Owner or Construction Manager, the Construction
Manager’s Fee shall be equitably adjusted on the same basis that was used to establish the Fee for the original Work, and

the Guaranteed Maximum Price shall be adjusted accordingly.
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nit,

ARTICLE 7 COST OF THE WORK FOR CONSTRUCTION PHASE

§ 7.1 Costs to Ba Reimbursed
§ 7.1.1 The term Cost of the Work shall mean costs necessarily incurred by the Construction Manager in the proper

performance of the Work. The Cost of the Work shall include only the items set forth in Sections 7.1 through 7.7.

§ 7.1.2 Where, pursuant to the Contract Documents, any cost is subject to the Owner’s prior approval, the Construction
Manager shall obtain such approval in writing prior to incurring the cost.

§ 7.1.3 Costs shall be at rates not higher than the standard rates paid at the place of the Project, except with prior approval
of the Owner.

§ 7.2 Labor Costs
§ 7.2.1 Wages or salaries of construction workers directly employed by the Construction Manager to perform the

construction of the Work at the site or, with the Owner’s prior approval, at off-site workshops.

§ 7.2.2 Wages or salaries of the Construction Manager’s supervisory and administrative personnel when stationed at the
site and performing Work, with the Owner's prior approval.

§ 7.2.2.1 Wages or salaries of the Construction Manager's supervisory and administrative personnel when performing
Work and stationed at a location other than the site, but only for that portion of time required for the Work, and limited to

the personnel and activities listed below:
(Identify the personnel, type of activily and, if applicable, any agreed upon percentage of time to be devoted to the Work,)

Operations Manager — 25%
Contract Administration - 20%

§ 7.2.3 Wages and salaries of the Construction Manager’s supervisory or administrative personnel engaged at factories,
workshops or while traveling, in expediting the production or transportation of materials or equipment required for the
Work, but only for that portion of their time required for the Work.

§ 7.24 Costs paid or incurred by the Construction Manager, as required by law or collective bargaining agreements, for
taxes, insurance, contributions, assessments and benefits and, for personnet not covered by collective bargaining
agreements, customary benefits such as sick leave, medical and health benefits, holidays, vacations and pensions,
provided such costs are based on wages and salaries included in the Cost of the Work under Sections 7.2.1 through 7.2.3.

§ 7.2.5If agreed rates for labor costs, in lieu of actual costs, are provided in this Agreement, the rates shall remain
unchanged thronghout the duration of this Agreement, unless the parties execute a Modification.

§ 7.3 Subcontract Costs
Payments made by the Construction Manager to Subcontractors in accordance with the requirements of the subcontracts

and this Agreement.

§ 7.4 Costs of Materials and Equipment Incorporated in the Completed Construction
§ 7.4.1 Costs, including transportation and storage at the site, of materials and equipment incorporated, or to be

incorporated, in the completed construction.

§ 7.4.2 Costs of materials described in the preceding Section 7.4.1 in excess of those actually installed to allow for
reasonable waste and spoilage. Unused excess materials, if any, shall become the Owner’s property at the completion of
the Work or, at the Owner’s option, shall be sold by the Construction Manager. Any amounts realized from such sales
shall be credited to the Owner as a deduction from the Cost of the Work.

§ 7.5Costs of Other Materials and Equipment, Temporary Facilities and Related ltems

§ 7.5.1 Costs of transportation, storage, installation, dismantling, maintenance, and removal of materials, supplies,
temporary facilities, machinery, equipment and hand tools not customarily owned by construction workers that are
provided by the Construction Manager at the site and fully consumed in the performance of the Work. Costs of materials,
supplies, temporary facilities, machinery, equipment, and tools, that are not fully consumed, shal] be based on the cost or
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value of the item at the time it is first used on the Project site less the value of the item when it is no longer used at the
Project site. Cosls for items not fully consumed by the Construction Manager shall mean fair market value.

§ 7.5.2 Rental charges for temporary facilities, machincry, equipment, and hand tools not customarily owned by
construction workers that are provided by the Construction Manager at the site, and the cosis of Iransportation,
installation, dismantling, minor repairs, and removal of such temporary facilities, machinery, cquipment, and hand tools.
Rates and quantities of equipment owned by the Construction Manager, or a related party as defined in Section 7.8, shall
be subject to the Owner’s prior approval. The total rental cost of any such equipment may not exceed the purchase price of

any comparable item.

§ 7.5.3 Costs of removal of debris from the site of the Work and its proper and legal disposal.
§ 7.5.4 Costs of the Construction Manager’s site office, inchuding general office equipment and supplies.

§ 7.5.5 Costs of materials and equipment suitably stored off the site at a mutually acceptable location, subject to the
Owner’s prior approval,

§ 7.6 Miscellaneous Costs
§ 7.6.1 Premiums for that portion of insurance and bonds required by the Contract Documents that can be directly

attributed to this Contract.

§ 7.6.1.1 Costs for seif-insurance, for either full or partial amounts of the coverages required by the Contract Documents,
with the Owner’s prior approval.

§ 7.6.1.2 Costs for insurance through a captive insurer owned or controlled by the Construction Manager, with the
Owner's prior approval.

§ 7.6.2 Sales, use, or similar taxes, imposed by a governmental authority, that are related to the Work and for which the
Construction Manager is liable.

§ 7.6.3 Fees and assessments for the building permit, and for other permits, licenses, and inspections, for which the
Construction Manager is required by the Contract Documents to pay.

§ 7.6.4 Fees of laboratories for tests required by the Contract Documents; except those related to defective or
nonconforming Work for which reimbursement is excluded under Article 13 of AIA Document A201-2017 or by other
provisions of the Contract Documents, and which do not fall within the scope of Sectien 7.7.3.

§ 7.6.5 Royalties and license fees paid for the use of a particular design, process, or product, required by the Contract
Documents.

§ 7.6.5.1 Only as allowed by Texas law, the cost of defending suits or claims for infringement of patent rights arising from
requirements of the Contract Documents, payments made in accordance with legal judgments against the Construction
Manager resulting from such suits or claims, and payments of settlements made with the Owner’s consent, unless the
Construction Manager had reason to belicve that the required design, process, or product was an infringement of a
copyright or a patent, and the Construction Manager failed to promptly fumish such information to the Architect as
required by Article 3 of AIA Document A201-2017. The costs of legal defenses, judgments, and settlements shali not be
included in the Cost of the Work used to calculate the Construction Manager’s Fee or subject to the Guaranteed Maximum

Price.

§ 7.6.6 Costs for communications services, electronic equipment, and software, directly related to the Work and located at
the site, with the Owner’s prior approval.

§ 7.8.7 Costs of document reproductions and delivery charges.

§ 7.6.8 Deposits lost for causes other than the Construction Manager’s negligence or failure to fulfill a specific
responsibility in the Contract Documents.
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§ 7.6.9 Legal, mediation and arbitration costs, including attorneys’ fees, other than those arising from disputes between the
Owner and Construction Manager, reasonably incurred by the Construction Manager after the execution of this Agreement in
the performance of the Work and with the Ownet’s prior approval, which shall not be unreasonably withheld,

§ 7.6.10 Expenses incurred for relocation and temporary living allowances will be a lump sum value, approved by Owner
at the time of the GMP. That lump sum will be added into the General Conditions on the GMP is exccuted.

§ 7.6.11 That portion of the reasonable expenses of the Construction Manager’s supervisory or administrative personnel
incurred while traveling in discharge of duties connected with the Work.

§ 7.7 Other Costs and Emergencies
§ 7.7.1 Other costs incurred in the performance of the Work, with the Owner’s prior written approval.

§ 7.7.2 Costs incurred in taking action to prevent threatened damage, injury, or loss, in case of an emergency affecting the
safety of persons and property, as provided in Article 10 of AlA Document A201--2017.

§ 7.7.3 Costs of repairing or correcting damaged or nonconforming Work executed by the Construction Manager.
Subcontractors, or suppliers, provided that such damaged or nonconforming Work was not caused by the negligence of, or
failure to fulfill a specific responsibility by, the Construction Manager, and only to the extent that the cos! of repair or
correction is not recovered by the Construction Manager from insurance, sureties, Subcontractors, suppliers, or others.

§ 7.7.4 The costs described in Sections 7.1 through 7.7 shall be included in the Cost of the Work, notwithstanding any
provision of AIA Document A201-2017 or other Conditions of the Contract which may require the Construction Manager
to pay such costs, unless such costs are excluded by the provisions of Section 7.9,

§ 7.8 Related Party Transactions

§ 7.8.1 For purposes of this Section 7.8, the term "related party” shall mean (1) a parent, subsidiary, affiliate, or other
entity having common ownership of, or sharing common management with, the Construction Manager; (2) any entity in
which any stockholder in, or management employce of, the Construction Manager holds an equity interest in excess of ten
percent in the aggregate; (3) any entity which has the right to control the business or aftairs of the Construction Manager;
or (4) any person, or any member of the immediate family of any person, who has the right to control the business or

affairs of the Construction Manager.

§ 7.8.2 If any of the costs to be reimbursed arise from a transaction between the Construction Manager and a related party,
the Construction Manager shall notify the Owner of the specific nature of the contemplated transaction, including the
identity of the related party and the anticipated cost to be incurred, before any such transaction is consummated or cost
incurred. If the Owner, after such notification, authorizes the proposed transaction in writing, then the cost incurred shall
be included as a cost to be reimbursed, and the Construction Manager shall procure the Work, equipment, goods, or
service, from the related party, as a Subcontractor, according to the terms of Article 9. If the Owner fails to authorize the
fransaction in writing, the Construction Manager shall procure the Work, equipment, goods, or setvice from some person
or entity other than a related party according to the terms of Article 9.

§ 7.9Costs Not To Be Reimbursed
§ 7.9.1 The Cost of the Work shall not include the items listed below:
.1 Salaries and other compensation of the Construction Manager’s personnel stationed at the Construction
Manager’s principal office or offices other than the site office, excepi as specifically provided in Section

7.2, or as may be provided in Article 14;

2

.3 Expenses of the Construction Manager’s principal office and offices other than the site office;

4 Overhead and general expenses, except as may be expressly included in Sections 7.1 to 7.7;

.5 The Construction Manager's capital expenscs, including interest on the Construction Manager’s capital
employed for the Work;

6 Except as provided in Section 7.7.3 of this Agreement, costs due to the negligence of, or failure to fulfill a

specific responsibility of the Contract by, the Construction Manager, Subcontractors, and suppliers, or
anyone directly or indirectly employed by any of them or for whose acts any of them may be liable;
T Any cost not specifically and expressly described in Sections 7.1 to 7.7,
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& Costs, other than costs included in Change Orders approved by the Owner, that would cause the
Guaranteed Maximum Price to be exceeded; and
9 Costs for services incurred during the Preconstruction Phase.

' ARTICLE 8  DISCOUNTS, REBATES, AND REFUNDS
§ 8.1

f § 8.2

ARTICLE 9 SUBCONTRACTS AND OTHER AGREEMENTS

§ 9.1 Those portions of the Work that the Construction Manager does not customarily perform with the Construction
Manager’s own personnel shall be performed under subcontracts or other appropriate agreements with the Construction
Manager. The Owner may designate specific persons from whom, or entities from which, the Construction Manager shall
obtain bids. The Construction Manager shall obtain bids from Subcontractors, and from suppliers of materials or
equipment fabricated especially for the Work, who are qualified to perform that portion of the Work in accordance with
the requirements of the Contract Documents. The Construction Manager shatl deliver such bids to the Architect and
Owner with an indication as to which bids the Construction Manager intends to accept. The Owner then has the right to
review the Construction Manager’s list of proposed subcontractors and suppliers in consultation with the Architect and,
subject to Section 9.1.1, to object to any subcontractor or supplier. Any advice of the Architect, or approval or objection
by the Owner, shall not relieve the Construction Manager of its responsibility to perform the Work in accordance with the
Contract Documents. The Construction Manager shall not be required to contract with anyone to whom the Construction
Manager has reasonable objection. All subcontractors shall be retained through a formal bid process as required in section

2269 Subchapter F of the Government Code.

§ 9.1.1 When a specific subcontractor or supplier (1) is recommended to the Owner by the Construction Manager; (2) is
qualified to perform that portion of the Work; and (3) has submitted a bid that confonns to the requirements of the
Contract Documents without reservations or exceptions, but the Owner requires that another bid be accepted, then the
Construction Manager may require that a Change Order be issued to adjust the Guaranteed Maximum Price by the
difference between the bid of the person or entity recommended to the Owner by the Construction Manager and the
amount of the subcontract or other agreement actually signed with the person or entity designated by the Owner.

§ 9.2 Subcontracts or other agreements shall conform to the applicable payment provisions of this Agreement, and shall
not be awarded on the basis of cost plus a fee without the Owner’s prior written approval. If 2 subcontract is awarded on
the basis of cost plus a fee, the Construction Manager shall provide in the subcontract for the Owner to receive the same
audit rights with regard to the Subcontractor as the Owner receives with regard to the Construction Manager in Article 10,

ARTICLE 10 ACCOUNTING RECORDS

The Construction Manager shall keep full and detailed records and accounts related to the Cost of the Work, and exercise
such controls, as may be necessary for proper financial management under this Contract and to substantiate all costs
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s auditors
shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be permitted to audit and
copy, the Construction Manager's records and accounts, including complete documentation supporting accounting
enirics, books, job cost reports, correspondence, instructions, drawings, receipts, subcontracts, Subcontractor’s proposals,
Subcontractor’s invoices, purchase orders, vouchers, memoranda, and other data relating to this Contract. The
Construction Manager shall preserve these records for a period of three years after final payment, or for such longer period

as may be required by law,

ARTICLE 11  PAYMENTS FOR CONSTRUCTION PHASE SERVICES

§ 11.1 Progress Payments
§ 11.1.1 Based upon Applications for Payment submitted to the Architect by the Construction Manager, and Certificates

for Payment issued by the Architect, the Qwner shall make progress payments on account of the Contract Sum, to the
Construction Manager, as provided below and elsewhere in the Contract Documents.

§ 11.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day of the
month, or as follows:

AlA Document A133™ -- 2019. Copyright © 1881, 2003, 2009, and 2019 by The American Institute of Architects. All ights resarved. The “Ametican Instilula of

Init. Architects,” "AlA," the AlA Logo, and "AlA Contract Documents” are regislered Irademarks and may nol be used wilhout permission. This document was produced 16
by AlA software at 11:05:35 ET on 09/22/2022 under Order No.2114334678 which expires on 07/05/2023, is nol for rasale, Is licensed for one-time use only, and
I may only be used in accordance with the AlA Contract Documents® Temms of Secvice. To report copyright violations, e-mait copyright@aia.org.

User Notes: (958923248)



§ 11.1.3 Provided that an Application for Payment is received by the Architect not later than the Ist day of a month, the
Owner shall make payment of the amount certified to the Construction Manager not later than the 5th day of the
following month unless there is a reasonable question or issue to be resolved about the billing. If an Application for
Payment is received by the Architect after the application date fixed above, payment of the amount certified shall be made
by the Owner not later than 30 ( Thirty ) days after the Architect reccives the Application for Payment.

(Federal, state or local laws may require payment within a certain period of time.)

§ 11.1.4 With each Application for Payment, the Construction Manager shall submit payrolls, petty cash accounts, receipted
invoices or invoices with check vouchers attached, and any other evidence required by the Owner or Architect to demonstrate
that payments already made by the Construction Manager on account of the Cost of the Work equal or exceed progress
payments already received by the Construction Manager, plus payrolis for the period covered by the present Application for
Payment, less that portion of the progress payments attributable to the Construction Manager’s Fee.

§ 11.1.5 Each Application for Payment shall be based on the most recent schedule of values submitted by the Construction
Manager in accordance with the Contract Documents. The schedule of values shatl allocate the entire Guaranteed
Maximum Price among: (1) the various portions of the Work; (2) any contingency for cosis that are included in the
Guaranteed Maximum Price but not otherwise aliocated to another line item or included in a Change Order; and (3) the

Construction Manager’s Fee.

§ 11.1.5.1 The schedule of values shall be prepared in such form and supported by such data to substantiate its accuracy as
the Architect may require. The schedule of values shall be used as a basis for reviewing the Construction Manager’s

Applications for Payment.

§ 11.1.5.2 The allocation of the Guaranteed Maximum Price under this Section 11.1.5 shall not constitute a separate
guaranteed maximum price for the Cost of the Work of each individual line item in the schedule of values.

§ 11.1.5.3 When the Construction Manager allocates costs from a contingency to another line item in the schedule of
values, the Construction Manager shall submit supporting documentation to the Architect.

§ 11.1.6 Applications for Payment shall show the percentage of completion of each portion of the Work as of the end of
the period covered by the Application for Payment. The percentage of completion shall be the lesser of (1) the percentage
of that portion of the Work which has actually been completed, or (2) the percentage obtained by dividing (a) the expensc
that has actually been incurred by the Construction Manager on account of that portion of the Work and for which the
Construction Manager has made payment or intends to make payment prior to the next Application for Payment, by (b)
the share of the Guaranteed Maximum Price allocated to that portion of the Work in the schedule of values.

§ 11.1.7 In accordance with ATA Document A201-2017 and subject to other provisions of the Contract Documents, the
amount of each progress payment shali be computed as follows:

§ 11.1.7.1 The amount of each progress payment shall first include:

1 That portion of the Guaranteed Maximum Price properly allocable to completed Work as determined by
multiplying the percentage of completion of each portion of the Work by the share of the Guaranteed
Maximum Price allocated to that portion of the Work in the most recent schedule of values;

.2 That portion of the Guaranteed Maximum Price properly allocable to materials and equipment delivered
and suitably stored at the site for subsequent incorporation in the completed construction or, if approved in
writing in advance by the Owner, suitably stored off the site at a location agreed upon in writing;

3 That portion of Construction Change Directives that the Architect determines, in the Architect’s
professional judgment, to be reasonably justificd; and

A4 The Construction Manager’s Fee, computed upon the Cost of the Work described in the preceding Sections
11.1.7.1.1 and 11.1.7.1.2 at the rate stated in Section 6.1 .2 or, if the Construction Manager's Fee is stated as
a fixed sum in that Section, an amount that bears the same ratio to that fixed-sum fec as the Cost of the
Work included in Sections 11.1.7.1.1 and 11.1.7.1.2 bears to a reasonable estimate of the probable Cost of

the Work upon its completion,

§ 11.1.7.2 The amount of each progress payment shall then be reduced by:
.1 The aggregate of any amounts previously paid by the Owner;
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.2 The amount, if any, for Work that remains uncorrected and for which the Architect has previously withheld
a Certificate for Payment as provided in Article 9 of AIA Document A201-2017;

.3 Any amount for which the Construction Manager does not intend to pay a Subcontractor or material
supplicr, unless the Work has been performed by others the Construction Manager intends to pay;

4  For Work performed or defects discovered since the last payment application, any amount for which the
Architect may withhold payment, or nullify a Certificate of Payment in whole or in part, as provided in
Article 9 of AIA Document A201-2017;

.5  The shorifall, if any, indicated by the Construction Manager in the documentation required by Section
11.1.4 to substantiate prior Applications for Payment, or resulting from errors subsequently discovered by
the Cwner's auditors in such documentation; and

6 Retainage withheld pursuant to Section 11.1.8.

§ 11.1.8 Rotalnage
§ 11.1.8.1 For each progress payment made prior to Substantial Completion of the Work, the Owner may withhold the

following amount, as retainage, from the payment otherwise due:
{Insert a percentage or amount to be withheld as retainage from each Application for Payment. The amount of retainage

may be limited by governing law.)

No retainage on Preconstruction Services. TBD for Construction at time of GMP submission.

§ 11.1.8.1.1 The following items are not subject to retainage:
(Insert any items not subject to the withholding of retainage, such as general conditions, insurance, etc.)

Preconstruction Services. TBD for Construction at tome of GMP submission,

§ 11.1.8.2 Reduction or limitation of relainage, if any, shall be as follows:
(If the retainage established in Section 11.1.8.1 is to be modified prior to Substantial Completion of the entire Work, insert

provisions for such modification.)

Reduction of retainage is acceptable if requested by Construction Manager and determined acceptable by Designer and
approved in writing by Gregg County as required in 262.030 of the Texas Local Government Code

§ 11.1.8.3 Except as set forth in this Section 11.1.8.3, upon Substantial Completion of the Work, the Construction
Manager may submit an Application for Payment that includes the retainage withheld from prior Applications for
Payment pursuant to this Section 11.1.8. The Application for Payment submitted at Substantial Completion shall not
include retainage as follows:

{Insert any other conditions for release of retainage, such as upon completion of the Owner's audit and reconciliation,
upon Substantial Completion.)

TBD at GMP submission
§ 11.1.9 If final completion of the Work is materially delayed through no fault of the Construction Manager, the Owner

shall pay the Construction Manager any additional amounts in accordance with Article 9 of AIA Document A201-2017.

§ 11.1.10 Except with the Owner’s prior written approval, the Construction Manager shall not make advance payments to
suppliers for materials or equipment which have not been delivered and suitably stored at the site.

§ 11.1.11 The Owner and the Construction Manager shall agree upon a mutually acceptable procedure for review and
approval of payments to Subcontractors, and the percentage of retainage held on Subcontracts, and the Construction
Manager shall execute subcontracts in accordance with those agreements.

§ 11.1.12 In taking action on the Construction Manager’s Applications for Payment the Architect shall be entitled to rely
on the accuracy and completeness of the information furnished by the Construction Manager, and such action shall not be
deemed to be a representation that (1) the Architect has made a detailed examination, audit, or arithmetic verification, of
the documentation submitted in accordance with Section 11.1.4 or other supporting data; (2) that the Architect has made
exhaustive or continuous on-site inspections; or (3) that the Architect has made examinations to ascertain how or for what
purposes the Construction Manager has used amounts previously paid on account of the Contract. Such examinations,
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audits, and verifications, if required by the Owner, will be performed by the Owner’s auditors acting in the sole interest of
the Owner.

§ 11.2Final Payment
§ 11.2.1 Final payment, constituting the cntire unpaid balance of the Contract Sum, shall be made by the Owner to the

Construction Manager when
1 the Construction Manager has fully performed the Contract, except for the Construction Manager’s
responsibility to correct Work as provided in Article 12 of AIA Document A201-2017, and to satisfy other
requirements, if any, which extend beyond final payment;
.2 the Construction Manager has submitted a final accounting for the Cost of the Work and a final Application

for Payment; and
.3 afinal Certificate for Payment has been issued by the Architect in accordance with Section 11.2.2.2.

§ 11.2.2 Within 30 days of the Owner's receipt of the Construction Manager’s final accounting for the Cost of the Work,
the Owner shall conduct an audit of the Cost of the Work or notify the Architect that it will not conduct an audit.

§ 11.2.2.1 If the Owner conducts an audit of the Cost of the Work, the Owner shail, within 10 days afier completion of the
audit, submit a written report based upon the auditors” findings to the Architect.

§ 11.2.2.2 Within seven days after rcceipt of the written report described in Section 11.2.2.1, or receipt of notice that the
Owner will not conduct an audit, and provided that the other conditions of Section 11.2.1 have been met, the Architect will
either issue to the Owner a final Cenrtificate for Payment with a copy to the Construction Manager, or notify the
Construction Manager and Owner in writing of the Architcct’s reasons for withholding a certificate as provided in Article
9 of ATA Document A201-2017. The time periods stated in this Section 11.2.2 supersede those stated in Article 9 of ATA
Document A201-2017. The Architect is not responsible for verifying the accuracy of the Construction Manager’s final

accounting.

§ 11.2.2.3 If the Owner’s auditors’ report concludes that the Cost of the Work, as substantiated by the Construction
Manager’s final accounting, is less than claimed by the Construction Manager, the Construction Manager shall be entitled
to request mediation of the disputed amount without seeking an initial decision pursuant to Article 15 of AIA Document
A201-2017. A request for mediation shall be made by the Construction Manager within 30 days after the Construction
Manager’s receipt of a copy of the Architect’s final Certificate for Payment. Failure to request mediation within this
30-day period shall result in the substantiated amount reported by the Owner's auditors becoming binding on the
Construction Manager. Pending a final resolution of the disputed amount, the Owner shall pay the Construction Manager

the amount certified in the Architect’s final Certificate for Payment.

§ 11.2.3 The Owner’s final payment to the Construction Manager shall be made no Jater than 30 days after the issuance of
the Architect’s final Certificate for Payment, or as follows:

N/A

§ 11.2.4 If, subsequent to final payment, and at the Qwner’s request, the Construction Manager incurs costs, described in
Sections 7.1 through 7.7, and not exciuded by Section 7.9, to correct defective or nonconforming Work, the Owner shall
recimburse the Construction Manager for such costs, and the Construction Manager’s Fee applicable thereto, on the same
basis as if such costs had been incurred prior to final payment, but not in excess of the Guaranteed Maximum Price. If

adjustments to the Contract Sum are provided for in Section 6.1.7, the amount of those adjustments shall be recalculated,
taking into account any reimbursements made pursuant to this Section 11.2.4 in determining the net amount to be paid by

the Owner to the Construction Manager,

§ 11.3 Interest
Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below, or in

the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located. Payment shall
be made in accordance with Texas Prompt Pay Act.
{Insert rate of interest agreed upon, if any.)

2% % two percent per month
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I,

ARTICLE 12 DISPUTE RESOLUTION

§ 12.1Initial Decision Maker
§ 12.1.1 Any Claim between the Owner and Construction Manager shall be resolved in accordance with the provisions set

forth in this Article 12 and Article 15 of A201-2017. However, for Claims arising from or relating to the Construction
Manager’s Preconstruction Phase services, no decision by the Initial Decision Maker shall be required as a condition
precedent to mediation or binding dispute resolution, and Section 12.1.2 of this Agreement shall not apply.

§ 12.1.2 The Architect and OWNER will serve as the Initial Decision Maker pursuant to Article 15 of AIA Document

A201-2017 for Claims arising from or relating to the Construction Manager’s Construction Phase services, unless the

partics appoint below another individual, not a party to the Agreement, to serve as the Initial Decision Maker.

(If the parties mutually agree, insert the name, address and other contact information of the Initial Decision Maker-, if

other than the Architect.)

TBD

§ 12.2 Binding Dispute Resofution
For any Claim subject to, but not resolved by mediation pursuant to Article 15 of AIA Document A281-2017, the method

of binding dispute resolution shall be as follows:
(Check the appropriate box.)

[ ] Arbitration pursuant to Article 15 of AIA Document A201-2017
[X ] Litigation in a court of competent jurisdiction

] Other: (Specify)

If the Owner and Construction Manager do not select a method of binding dispute resolution, or do not subsequently agree
in writing to a binding disputc resolution method other than litigation, Claims will be resolved by litigation in a court of

competent jurisdiction.

ARTICLE 13  TERMINATION OR SUSPENSION

§ 13.1 Termination Prior to Execution of the Guaranteed Maximum Price Amendment

§ 13.1.11f the Owner and the Construction Manager do not reach an agreement on the Guaranteed Maximum Price, the
Owner may terminate this Agreement upon not less than seven days’ written natice 1o the Construction Manager, and the
Construction Manager may terminate this Agreement, upon not less than seven days’ written notice to the Owner.

§ 13.1.2In the event of termination of this Agreement pursuant to Section 13.1.1, the Construction Manager shall be
compensated for Preconstruction Phase services and Work performed prior to receipt of a notice of termination, in
accordance with the terms of this Agreement. In no event shall the Construction Manager’s compensation under this

Section exceed the compensation set forth in Section 5.1.

§ 13.1.3 Prior to the execution of the Guaranteed Maximum Price Amendment, the Owner may terminate this Agreement
upon not less than seven days’ written notice to the Construction Manager for the Owner’s convenience and without
cause, and the Construction Manager may terminate this Agreement, upon not less than seven days” written notice to the
Owaer, for the reasons set forth in Article 14 of A201-2017.

§ 13.1.4 In the event of termination of this Agreement pursuant to Section 13.1.3, the Construction Manager shall be
equitably compensated for Preconstruction Phase services and Work performed prior to receipt of a notice of termination.
In no event shall the Construction Manager’s compensation under this Section exceed the compensation set forth in

Section 5.1.
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§ 13.1.5 If the Owner terminates the Contract pursuant to Section 13.1.3 after the commencement of the Construction
Phase but prier to the execution of the Guaranteed Maximum Price Amendment, the Owner shall pay to the Construction
Manager an amount calculated as follows, which amount shall be in addition to any compensation paid to the
Construction Manager under Section 13.1.4;

1 Take the Cost of the Work incurred by the Construction Manager to the date of termination;

2 Add the Construction Manager’s Fee computed upon the Cost of the Work to the date of termination at the
rate stated in Section 6.1 or, if the Construction Manager’s Fee is stated as a fixed sum in that Section, an
amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of termination
bears 10 a reasonable estimate of the probable Cost of the Work upon its completion; and

3 Subtract the aggregate of previous payments made by the Owner for Construction Phase services.

§ 13.1.6 The Owner shall alse pay the Construction Manager fair compensation, either by purchase or rental at the election
of the Owner, for any equipment owned by the Construction Manager that the Owner elects to retain and that is not
otherwise included in the Cost of the Work under Section 13.1.5.1. To the extent that the Owner elects to take legal
assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as a
condition of receiving the payments referred to in this Article 13, execute and deliver all such papers and take all such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as the
Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction Manager
under such subcontracts or purchase orders. All Subcontracts, purchase orders and rental agreements entered into by the
Construction Manager wili contain provisions allowing for assignment to the Owner as described above.

§ 13.1.6.1 If the Owner accepts assignment of subcontracts, purchase orders or rental agreements as described above, the
Owner will reimburse or indemnify the Construction Manager for all costs arising under the subcontract, purchase order
or rental agreement, if those costs would have been reimbursable as Cost of the Work if the contract had not been
terminated. If the Owner chooses not to accept assignment of any subcontract, purchase order or rental agreement that
would have constituted a Cost of the Work had this agreement not been terminated, the Construction Manager will
terminate the subcontract, purchase order or rental agrecment and the Owner will pay the Construction Manager the costs
necessarily incurred by the Construction Manager because of such termination.

§ 13.2 Termination or Suspension Following Execution of the Guaranteed Maximum Price Amendment

§ 13.2.1 Termination
The Contract may be terminated by the Owner or the Construction Manager as provided in Article 14 of AIA Document

A201-2017.

§ 13.2.2 Termination by the Owner for Cause
§ 13.2.21 if the Owner terminates the Contract for cause as provided in Article 14 of AIA Document A201-2017, the

amount, if any, to be paid to the Construction Manager under Article 14 of AIA Document A201-2017 shall not cause the
Guaranteed Maximum Price to be exceeded, nor shall it exceed an amount calculated as follows:

.1 Take the Cost of the Work incurred by the Consiruction Manager to the date of termination;

.2 Addthe Construction Manager’s Fee, computed upon the Cost of the Work to the date of termination at the
rate stated in Section 6.1 or, if the Construction Manager’ Fee is stated as a fixed sum in that Section, an
amount that bears the same ratio to that fixed-sum Fee as the Cost of the Work at the time of termination
bears to a reasonable estimate of the probable Cost of the Work upon its completion;

.3 Subtract the aggregate of previous payments made by the Owner; and

4 Subtract the costs and damages incurred, or to be incurred, by the Owner under Article 14 of AlA

Document A201-2017.

§ 13.2.2.2 The Owner shall also pay the Construction Manager fair compensation, either by purchase or rental at the
election of the Owner, for any equipment owned by the Construction Manager that the Owner elects to retain and that is
not otherwise included in the Cost of the Work under Section 13.2.2.1.1. To the extent that the Owner elects to take legal
assignment of subcontracts and purchase orders (including rental agreements), the Construction Manager shall, as a
condition of receiving the payments referred to in this Article 13, execute and deliver all such papers and take al such
steps, including the legal assignment of such subcontracts and other contractual rights of the Construction Manager, as the
Owner may require for the purpose of fully vesting in the Owner the rights and benefits of the Construction Manager
under such subcontracts or purchase orders.

§ 13.2.3 Termination by the Owner for Convenience
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If the Owner terminates the Contract for convenience in accordance with Article 14 of AIA Document A201-2017, then
the Owner shall pay the Construction Manager a termination fee as follows:

{Insert the amount of or method for determining the fee. if any, payable to the Construction Manager following a
termination _for the Owner's convenience.)

All cost of work to date of termination, plus a fee of 4% of the total cost.

§ 13.3 Suspension
The Work may be suspended by the Owner as provided in Article 14 of AIA Document A201-2017; in such case, the

Guaranteed Maximum Price and Contract Time shall be increased as provided in Article 14 of AIA Document
A201-2017, except that the term "profit” shall be understood to mean the Construction Manager’s Fee as described in

Sections 6.1 and 6.3.5 of this Agreement.

ARTICLE 14  MISCELLANEOUS PROVISIONS
§ 14.1 Terms in this Agreement shall have the same meaning as those in A201-2017. Where reference is made in this

Agreement to a provision of AIA Document A201-2017 or another Contract Document, the reference refers to that
provision as amended or supplemented by other provisions of the Contract Documents.

§ 14.2 Successors and Assigns

§ 14.21 The Owner and Construction Manager, respectively, bind themselves, their partners, successors, assigns and
lcgal representatives to covenants, agreements, and obligations contained in the Contract Documents. Except as provided
in Section 14.2.2 of this Agreement, and in Section 13.2.2 of A201-2017, neither party to the Contract shalt assign the
Contract as a whole without written consent of the other. If either party attempts to make an assignment without such
consent, that party shall nevertheless remain legally responsible for all obligations under the Contract.

§ 14.2.2 The Owner may, without consent of the Construction Manager, assign the Contract to a lender providing
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Contract
Documents. The Construction Manager shall execute all consents reasonably required to facilitate the assignment.

§ 14.3 Insurance and Bonds

§ 14.3.1 Preconstruction Phase
The Construction Manager shall maintain the following insurance for the duration of the Preconstruction Services

performed under this Agrecment. If any of the requirements set forth below exceed the types and limits the Construction
Manager normally maintains, the Owner shall reimburse the Construction Manager for any additional cost.

§ 14.3.1.1 Commercial General Liability with policy limits of not less than One Million Dollars ($ 1,000,000 ) for each
occurrence and One Million Dollars ($ 1,000,000 ) in the aggregate for bodily injury and property damage.

§ 14.3.1.2 Automobile Liability covering vehicies owned, and non-owned vehicles used, by the Construction Manager
with policy limits of not less than One Million Dollars ($ 1,000,000 ) per accident for bodily injury, death of any person,
and property damage arising out of the ownership, maintenance and use of those motor vehicles, along with any other

statutorily required automabile coverage.

§ 14.3.1.3 The Construction Manager may achieve the required limits and coverage for Commercial General Liability and
Automobile Liability through a combination of primary and excess or umbrella liability insurance, provided that such
primary and excess or umbrella liability insurance policies result in the same or greater coverage as the coverages required
under Sections 14.3.1.1 and 14.3.1.2, and in no event shall any excess or umbrella liability insurance provide narrower
coverage than the primary policy. The excess policy shall not require the exhaustion of the underlying limits only through

the actval payment by the underlying insurers.

§ 14.3.1.4 Workers’ Compensation at statutory limits and Employers Liability with policy limits not fess than One Million
Dollars ($ 1,000,000 ) each accident, One Million Dollars ($ 1,000,000 ) each employee, and One Million Dollars ($

1,000,000 ) policy limit.

§ 14.3.1.5 Professional Liability covering negligent acts, errors and omissions in the performance of professional services,
with policy limits of not less than One Million Dollars ($ 1,000,000 } per claim and One Mitlion Dollars ($ 1,000,000 )

in the aggregate.
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§ 14.3.1.6 Other Insurance
(List below any other insurance coverage to be provided by the Construction Manager and any applicable limits.)

Coverage Limits

§ 14.3.1.7 Additional Insured Obligations. To the fullest extent permitted by law, the Construction Manager shall cause
the primary and excess or umbrella polices for Commercial General Liability and Automobile Liability to include the
Owner as an additional insured for claims caused in whole or in part by the Construction Manager’s negligent acts or
omissions. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance
policies and shall apply to both ongoing and compieted operations.

§ 14.3.1.8 The Construction Manager shall provide certificates of insurance to the Owner that evidence compliance with
the requirements in this Section 14.3.1.

§ 14.3.2 Construction Phase
After execution of the Guaranteed Maximum Price Amendment, the Owner and the Construction Manager shall purchase

and maintain insurance as set forth in AIA Document A133™-2019, Standard Form of Agreement Between Owner and
Construction Manager as Constructor where the basis of payment is the Cost of the Work Plus a Fee with 2 Guaranteed
Maximum Price, Exhibit B, Insurance and Bonds, and elsewhere in the Contract Documents.

§ 14.3.2.1 The Construction Manager shall provide bonds as set forth in AIA Document A133™-2019 Exhibit B, and
elsewhere in the Contract Documents,

§ 14.4 Notice in electronic format, pursuant to Article I of A1A Document A201-2017, may be given in accordance with
AlA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if completed, or as otherwisc set
forth below:

{If other than in accordance with AI4 Document E203-2013, insert requirements for delivering notice in electronic
Jormat suck as name, title, and email address of the recipient and whether and how the system will be required 1o generate

a read receipt for the transmission.)
§ 14.5 Other provisions:

ARTICLE 1§ SCOPE OF THE AGREEMENT
§ 151 This Agreement represents the entire and integrated agreement between the Owner and the Construction Manager

and supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may be
amended only by written instrument signed by both Owner and Construction Manager.

§ 15.2 The following documents comprise the Agreement:
. AIA Document A133™-2019, Standard Form of Agreement Between Owner and Construction Manager

as Constructor where the basis of payment is the Cost of the Work Plus a Fee with a Guaranteed Maximum
Price

AIA Document A133™.2019, Exhibit A, Guaranteed Maximum Price Amendment, if executed

AlA Document A133™-2019, Exhibit B, Insurance and Bonds

AlA Document A201™-2017, General Conditions of the Contract for Construction

AlA Document E203™-2013, Building Infermation Modeling and Digital Data Exhibit, dated as
indicated below:

(Insert the date of the E203-2013 incorporated into this Agreement.)

O W

TBD

6  Other Exhibits:
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(Check all boxes that apply.)

[ 1] AlA Document E234™-2019, Sustainable Projects Exhibit, Construction Manager as

Constructor Edition, dated as indicated below:
(Insert the date of the E234-2019 incorporated into this Agreement.}

{ TBD ] Supplementary and other Conditions of the Contract:

Document Title Date Pages

.1 Other documents, if any, listed below:
(List here any additional documents that are intended to form part of the Contract Documents. AIA
Document A201-2017 provides that the advertisement or invitation to bid, Instructions to Bidders, sample
Jorms, the Construction Manager's bid or proposal, portions of Addenda relating 1o bidding or proposal
requirements, and other information furnished by the Qwner in anticipation of receiving bids or proposals,
are not part of the Contract Documents unless enumerated in this Agreement. Any such documents should
be listed here only if intended to be part of the Contract Documents.)

TBD

This Agreemenyis entered into as of the day and year first written above.
~ ¢¢Wf7/ /

OWNBR (Signatlire) ’ O?TﬁUCTIﬂN MANAGER (Signature)
LIoyd FaverPresident, North Texas

CON
Bl Steudt 3 Ly

(Printed name and title) (Printed name and title)
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Additions and Deletions Report for
AIA® Document A133™ - 2019
This Additions and Delelions Report, as defined on page 1 of the associated document, reproduces below all text the author has added

to the standard form AIA document in arder to complete it, as well as any lext the author may have added to or deleted from the originat
AlA lext. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AlA text,

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any part
of the associated AlA document. This Additions and Deletions Report and its associated document were generated simullaneously by

AlA software at 11:05:35 ET on 09/22/2022.

PAGE 1
AGREEMENT made as of the 3rd day of October in the year 2022

TBD Day of September Two Thousand Twenty-Two.

Gregg County
101 East Methvin

Suite 205

Gregg County, Texas 75601

SpawGlass Contractors 1000 W. Magmolia Ave,

Fort Worth, TX 76104

s

Grepg County Parking Garage and Offices

A new Parking/Office Facility for Gregg County at the existing motor-bank and parking lot properties at the site of

100-106 E. Methvin Street, Longview, TX. The Parking Facility will be a cast-in-place 293 space structure with
13.000 sf of office space at the lower ievel.

Schwarz-Hanson Architects
2570 River Park Plaza
Suite 100

Fort Worth, TX 76116
PAGE 2

A new Parking/Office Facility for Gregg County at the existing motor-bank and parking lot properties at the site of
100-106 E. Methvin Street, Longview, TX, The Parking Facility will be a cast-in-place 293 space structure with

13,000 sf of office space at the lower level.

A cast-in-place multi-level parking facility with office space on a parcel approximately 215°X 155", The parking

facility accommodates 293 parking spaces, with 13,000 sf of useable office space. The parking facility is designed to
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aesthetically blend with existing buildings in the immediate downtown area with the use of pre-cast panels and
aluminum louvers. The parcel(s) is located at the southeast comer of Methvin Sireet and Center Street in Longview

Texas and designated as 100-106 E. Methvin Street, Longview, Texas. and described as Lots 9, 10 and the West ¥ of

Lot 11, NCB 45, City of Longview, Gregg County, Texas as shown on the map recorded in Volume 231, Page 238,

Deed Records, Gregg County, Texas.

PAGE 3

(Provide total and, if known, a line-item-line-item breakdown.)

D documents are complete, pendi ifications of scope prior to GMP.

IBD following agreement on GMP

TBD following agreement on GMP

Anticipated GMP proposal by November 7, 2022

PAGE 4

Brad Naeher, Project Manager
Josh Cristy, Project Coordinator
2570 River Park Plaza, Suite 100

Fort Worth. TX 76116

Austin Christensen Project ManagerRaymond Howey Superintendent

Ted Sena Preconstriction ManagerTravis Evans Operations Manager
Lioyd Faver Division President1000 W Magnplia Ave.
Fort Worth, TX 76104

re

N/A
PAGE §

Procurement packages should be discussed and agreed to prior to bidding. Local participation shall be disclosed to

Owner when presenting pricing.

The Construction Manager's Preconstruction Phase responsibilitics are set forth in Scctions 3.1 and 3.2, and in the

applicable provisions of A201-2017 referenced in Section 2:3-+-2.3.1 as well as the responsibilities listed in the REP

2022-15 dated June 23, 2022. The Construction Manager's Construction Phase responsibilities are set forth in Section
3.3. The Owner and Construction Manager may agree, in consulation with the Architect, for the Construction Phase to

commence prior to completion of the Preconstruction Phase, in which case, both phases will proceed concurrently.
The Construction Manager shall identify a representative authorized to act on behalf of the Construction Manager with
respect to the Project.

PAGE7
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§ 3.1.11.2 The Construction Manager and QWNER shall develop bidders' interest in the Project.
PAGE 8

5 A date by which the Owner must accept the Guaranteed Maximum Pries:Price, such date not be more

than 15 days from receipt of GMP.
PAGE 10

Owner Representatives are;

Honorable Bill Stoudt

Gregg County Judge
903-237-8420

Honoerable Maxey Cerliano
regg County Sheriff

903-237-2508

Kelli Davis

Grege County Purchasing Agent
903-237-2686

The Owner shall retain an Architect to provide services, duties and responsibilities as described in AIA Document
B133™-2019, Standard Form of Agreement Between Owner and Architect, Construction Manager as Constructor
Editicn, including any additional services requested by the Construction Manager that are necessary for the
Preconstruction and Construction Phase services under this Agreement. The Owner shall provide the Construction
Manager with a copy of the scope of services in the executed agreement between the Owner and the Architect, and any

further modifications to the Architect’s scope of services in the agreement. Qwner has retained Schwarz Hanson and

it's representative as identified in section 1.1.11.

PAGE 11

Lump Sum Preconstruction Services of $28,571.00, $10,000 billed at the end of October, balance due at subraission of

GMP,

Additional Preconstruction Services if requested by Owner will be billed according to the rates below. If
Ya. s the right to hirc the added

ubconsultants are peeded, they will be billed at cosi plus |

services direct without the assistance of SpawGlass.

Preconstruction Manager $135.00 per hour
Estimator $125.00 per hour
Project Manager $125.00 per hour
Superintendent $125.00 per hour
Safety Manager $100 per hour
Operations Manager $150 per hour
Officer of Company $225 per hour

§ 5.1.3 [f the Preconstruction Phase services covered by this Agreement have not been completed within 3_( three )
months of the datc of this Agreement, through no fault of the Construction Manager, the Construction Manager’s
compensation for Preconstruction Phase services shall be equitably adjusted.
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§ 5.2.2Payments are due and payable upon presentation of the Construction Manager's invoice. Amounts unpaid 35 _(
thirty five ) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the legal
rate prevailing from time to time at the principal place of business of the Construction Manager.

2_% two percent monthly
PAGE 12

IBD at time of GMP not to exceed 4%

15% {10% Over] and 5% Profit) Fifteen percent

Yy

15% (10% Overhead and 5% Profit} Fifteen percent

§ 6.1.5 Rental rates for Construction Manager-owned equipment shail not excecd One hundred and Ten percent ( 110
%) of the standard rental rate paid at the place of the Project.

s

TBD at GMP submission

TBD at GMP submission
PAGE 13

Operations Manager - 25%
Contract Administration — 20%

PAGE 14

§ 7.6.5.1 The-Only as allowed by Texas law, the cost of defending suits or claims for infringement of patent rights
arising from requirements of the Contract Docuiments, payments made in accordance with legal judgments against the
Construction Manager resulting from such suits or claims, and payments of settlements made with the Owner’s
consent, unless the Construction Manager had reason to believe that the required design, process, or product was an
infringement of a copyright or a patent, and the Construction Manager failed to promptly furnish such information to
the Architect as required by Article 3 of AIA Document A201-2017. The costs of legal defenses, judgments, and
settlements shall not be included in the Cost of the Work used to calculate the Construction Manager’s Fee or subject
to the Guaranteed Maximum Price.

PAGE 15

iey-for

§ 7.6.10 Expenses incurred in-eeeordance
relocation and temporary living allowances efthe-ConstractionManager's-personi
Owners-priorapprevakwill be a lump sum value, approved by Owner at the time of the
added into the General Conditions on the GMP js executed.

GMP. That lump sum will be

§ 7.7.1 Other costs incurred in the performance of the Work, with the Owner’s prior written approval.
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§ 9.1 Those portions of the Work that the Construction Manager does not customarily perform with the Construction
Manager’s own personnel shall be performed under subcontracts or other appropriate agreements with the
Construction Manager. The Owner may designate specific persons from whom, or entities from which, the
Construction Manager shall obtain bids. The Construction Manager shall obtain bids from Subcontractors, and from
suppliers of materials or equipment fabricated especially for the Work, who are qualified to perform that portion of the
Work in accordance with the requirements of the Contract Documents. The Construction Manager shall deliver such
bids to the Architect and Owner with an indication as to which bids the Construction Manager intends to accept. The
Owner then has the right to review the Construction Manager’s list of proposed subcontractors and suppliers in
consultation with the Architect and, subject to Section 9.1.1, to object to any subcontractor or supplier. Any advice of
the Architect, or approval or objection by the Owner, shall not refieve the Construction Manager of its responsibility to
perform the Work in accordance with the Contract Documents. The Construction Manager shall not be required to
contract with anyone to whom the Construction Manager has reasonable objection. All subcontractors shall be
retained through a formal bid process as required in section 2269 Subchapter F of the Government Code.

PAGE 17

§ 11.1.3 Provided that an Application for Payment is received by the Architect not later than the 1st _day of a month,
the Owner shall make payment of the amount certified to the Construction Manager not later than the day-e£the
month-5th_day of the following month unless there is a reasonable guestion or issue to be resolved about the billing.
if an Application for Payment is received by the Architect after the application date fixed above, payment of the
amount certified shall be made by the Owner not later than ¢—30_( Thirty ) days after the Architect receives the
Application for Payment.

PAGE 18

No retainage on Preconstruction Services. TBD for Construction at time of GMP submission.

s

Preconstruction Services. TBD for Construction at tome of GMP submission.

Reduction of retainage is acceptable if requested by Construction Manager and determined acceptable by Designer
and approved in writing by Gregg County as required in 262.030 of the Texas Local Government Code

TBD at GMP submission
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PAGE 19

N/A

Payments due and unpaid under the Contract shall bear interest from the date payment is due at the rate stated below,
or in the absence thereof, at the legal rate prevailing from time to time at the place where the Project is located.

Payment shall be made in accordance with Texas Prompt Pay Act.

2% % two percent per month
PAGE 20

§ 12.1.2 The Architect and OWNER will serve as the Initial Decision Maker pursuant to Article 15 of AIA Document
A201-2017 for Claims arising from or relating to the Construction Manager's Construction Phase services, unless the
parties appoint below another individual, not a party to the Agreement, to serve as the Initial Decision Maker.

[X_] Litigation in a court of competent jurisdiction
PAGE 22

AH cost of work to date of termination, plus a fee of 4% of the total cost.

§ 14.3.1.1 Commercial General Liability with policy limits of not less than One Million Dollars ($ 1,000.000 ) for
each occurrence and One Million Dollars ($ 1,000,000 ) in the aggregate for bodily injury and property damage.

§ 14.3.1.2 Automobile Liability covering vehicles owned, and non-owned vehicles uscd, by the Construction Manager

with policy limits of not less than Qne Million Dollars ($ 1.000,000 ) per accident for bodily injury, death of any
person, and property damage arising out of the ownership, maintenance and use of those motor vehicles, along with

any other statutorily required automobile coverage.

§ 14.3.1.4 Workers’ Compensation at statutory limits and Employers Liability with policy limits not less than One
Million Dollars (S 1,000,000 ) each accident, One Million Dollars ($ 1,000,000 ) each employee, and One Million

Dollars ($ 1,000,000 ) policy limit.

§ 14.3.1.5 Professional Liability covering negligent acts, crrors and omissions in the performance of professional
services, with policy limits of not less than Ope Million Dollars ($ 1,000,000 ) per claim and One Million Dollars ($
1,000,000 } in the aggregate.

PAGE 23

TBD

PAGE 24
[ TBD ] Supplementary and other Conditions of the Contract:
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Certification of Document’s Authenticity
AIA® Document D401™ - 2003

Lo FryEe

I, . hereby certify, to the best of my knowledge, information and belief, that I created the attached final document
simultaneously with its associated Additions and Deletions Report and this certification at 11:05:35 ET on 09/22/2022
under Order No. 2114334678 from AIA Contract Documents software and that in preparing the attached final
document I made no changes to the original text of AIA® Docurnent A133™ - 2019, Standard Form of Agreement
Between Owner and Construction Manager as Constructor where the basis of payment is the Cost of the Work Plus a
Fee with a Guaranteed Maximum Price, as published by the AIA in its software, other than those additions and

deletions shown in the associated Additions and Deletions Report.

rﬁyf!/;é// '

[O/3.22

(Dated)
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STANDARD TERMS & CONDITIONS

RFP is solicited for a truck for the waste and recycling services for Gregg County, Texas. By
returning this RFP with price(s) quoted and forms executed, Respondent’s certify and
agree to the following:

. Alternate bids will not be considered unless authorized. If there is any question as to the
specifications or any part thereof, Respondent may submit to the Gregg County, Texas
Purchasing Agent, a request for clarification. Such requests must be received a minimum of
five (5) days prior to scheduled opening date.

. Non-performance or non-compliance of the Standard Terms & Conditions, or non-
performance or non-compliance with the Specifications shall be basis for termination by
Gregg County of the bid or final executed contract. Termination in whole, or in part, by the
County may be made solely at the County’s option and without prejudice to any other
remedy to which Gregg County may be entitled by law or in equity, or elsewhere under this
Bid or the agreement, by giving thirty (30) days written notice to the vendor with the
understanding that all work being performed under this agreement shall cease upon the date
specified in such notice. Gregg County shall not pay for work, equipment, services or
supplies, which are unsatisfactory. The Respondent may be given reasonable opportunity
prior to termination to correct any deficiency. This however shall in no way be construed as
negating the basis for termination for non-performance or non-compliance.

Respondent shall make all inquiries necessary to be thoroughly informed as to the
specifications and all other requirements proposed in the Bid. Any apparent omission or
silence of detail in the description concerning any point in the specifications shall be
interpreted on the basis of best commercial practices, and best commercial practices shall
prevail.

The Respondent shall affirmatively demonstrate Respondent’s qualifications by meeting or
exceeding the following minimum requirements:
v' Have adequate financial resources, or the ability to obtain such resources
as required.
Be able to comply with any required or proposed delivery schedule.
Have a satisfactory record of performance.
Have a satisfactory record of integrity and ethics.
Be otherwise qualified and eligible to receive the award.

AN NI NN

Invoices shall be sent to the Gregg County Purchasing Department, 101 East Methvin, St.
205, Longview, TX, 75601. Invoices must detail the materials/equipment/services delivered
and must reference the Gregg County Purchase Order Number. Payments are processed
after the Purchasing Department has verified that the material or equipment and/or services
have been delivered in good condition and that no unauthorized substitutions have been
made according to specifications. Neither a signed receipt nor payments shall be construed




10.

11.

12.

13.

14.

as an acceptance of any defective work, improper materials, or release of any claim for
damage.

Only the Commissioners Court of Gregg County, Texas acting as a body may enter into
any type of agreement or contract on behalf of Gregg County. Department heads, other
elected or appointed officials, are not authorized to enter into any type of agreement or
contract on behalf of Gregg County, or to agree to any type of supplemental agreements
or contracts for goods or services. Contracts are subject to review by the County’s
attorney prior to signature by the authorized County official.

The Respondent shall be considered an independent Contractor and not an agent, servant,
employee or representative of the County in the performance of the work. No term or
provision, hereof, or act of the Respondent shall be construed as changing that status.

The Respondent shall defend, indemnify, and shall save whole and harmless the County
and all its officers, agents, employees from and against all suits, actions, or claims of the
character, name and description brought for or on account of any injuries or damages
(including but not restricted to death) received or sustained by any person(s) or property
on account of, arising out of, or in connection with the performance of the work,
including without limiting the generality of the foregoing, any negligent act or omission
of the Respondent on the execution or performance of the Contract.

The Respondent agrees, during the performance of the work, to comply with all
applicable codes and ordinances of the City of Longview, Gregg County, or State of
Texas as they may apply, as these laws may now read or as they may hereafter be
changed or amended.

The Respondent shall obtain from the appropriate City, Gregg County, or State of Texas
the necessary permit(s) required by the ordinances of the City, County, or State, for
performance of the work.

The Respondent shall not sell, assign, transfer or convey the agreement in whole or in
part, without the prior written consent of the County.

The parties herein agree that the agreement shall be enforceable in Gregg County, Texas,
and if legal action is necessary to enforce it, exclusive venue shall lie in Gregg County,
Texas.

The agreement shall be governed by, and construed in accordance with, the Laws of the
State of Texas and all applicable Federal Laws.

Funding Clause - Payments required to be made by Gregg County under the terms of the
agreement shall be contingent upon and subject to the initial and continuing appropriation
of funding for the agreement by and through the Commissioners Court of Gregg County,
Texas. In the event appropriations for funding of the agreement are not approved by and
through the Commissioners Court, the contract shall terminate. Gregg County shall,



15.

16.

17.

18.

19.

20.

21.

submit written notice to Respondent thirty (30) days prior to such termination. Upon
notice of termination, as provided in this paragraph, the Respondent may submit a final
invoice to the County and coordinate with the Purchasing Agent to remove all property
belonging to said Respondent as soon as possible. Payment for final invoice will be
subject to verification and approval by the purchasing agent. Thereupon, Gregg County
will be released from its obligation to make further payments.

Gregg County is exempt from federal excise and sales taxes, ad valorem taxes and
personal property taxes; therefore, tax must not be included in Bids tendered. Bids
offered must be complete and all inclusive. Gregg County will not pay additional taxes,
surcharges or other fees not included in bid prices.

Prices shall remain firm for the term of the contract, unless economic adjustments are
agreed upon by both parties and based on the most recent published Consumer Price
Index at the time of the request. Gregg County will use the most recent year-over-year
data available at the time of request. Gregg County reserves the right to accept or reject
the request for a price increase and if appropriate, to utilize other resources in evaluating
escalation requests, including requesting confirmation from the manufacturer. This clause
also enables Gregg County to seek de-escalation on the basis of the same cited index,
terms, and other resources.

Gregg County expressly reserves the right to accept or reject in part or in whole, any bids
submitted, and to waive any technicalities or formalities as to such waiver is determined
to be in the best interest of Gregg County.

In case any one or more of the provisions contained in the agreement shall for any reason
be held to be invalid, illegal, or unenforceable in any respect, such invalidity, illegality,
or unenforceability shall not affect any other provision thereof and the agreement shall be
considered as if such had never been contained herein.

Bids may be withdrawn prior to the official opening. Alterations made before the time of
official opening must be initialed by Respondent guaranteeing authenticity. Bids may not
be amended, altered or withdrawn after the official opening, except upon the explicit
recommendation of the Purchasing Agent and the formal approval of the Commissioners
Court.

The agreement embodies the complete agreement of the parties hereto, superseding all
oral or written previous and contemporary agreements between the parties and relating to
matters herein, and except as otherwise provided herein cannot be modified without
written agreement of the parties. A contract will be executed after determination of the
award.

Respondent must provide a certificate of insurance conforming to the below listed
requirements or a statement of Respondent’s insurance carrier certifying that the required
coverage shall be obtained by Respondent within ten (10) days of formal award of the
Contract. In the case where a certification letter from an insurance carrier is attached to



22.

23.

24.

25.

26.

the bid in lieu of an insurance certificate, any formal award of a contract shall be
contingent upon required coverage being put into force prior to any performance
required by subject agreement.

Gregg County reserves the right to terminate an agreement/contract at any time, without
cause, upon ten (10) days written notice to Respondent. Upon termination, Gregg County
shall pay Respondent for those costs directly attributable to work done or supplies
obtained in preparation for completion or compliance with the Contract, except no
payment shall be made for costs recoverable by Respondent in the normal course of
doing business or which can be mitigated through the sale of supplies or materials
obtained for use under this Contract. It is further agreed by Respondent that Gregg
County shall not be liable for loss or reduction in any anticipated profit.

Additional or alternate bonds may be required in accordance with Texas statutes as
outlined in the specifications.

Gregg County is wholly committed to developing, establishing, maintaining, and
enhancing minority business involvement in the total procurement process. The County,
its contractors, their suppliers and sub-contractors, vendors of goods, equipment,
services, and professional services, shall not discriminate on the basis of race, color,
religion, national origin, age, handicap, or sex in the award and/or performance of
contracts. However, competition and quality of work remain the ultimate standards in
contractor, sub-contractor, vendor service, professional service, and supplier utilization.
All vendors, suppliers, professionals and contractors doing business or anticipating doing
business with Gregg County shall support, encourage and implement steps toward our
common goal of establishing equal opportunity for all citizens of Gregg County.

Respondents must agree to provide the following information as part of this Bid:

v" Form of business. (If a corporation, limited partnership or limited liability
company, indicate the state of creation).

v Name of contact person (single point of contact with the Respondent).

v' List of all criminal charges, civil lawsuits or dispute resolutions to which
Respondent is a party in the past five (5) years and the nature of the issue.
Indicate if and how it was resolved.

v" List all criminal charges, civil lawsuits, or alternative dispute resolutions to which
Respondent becomes a party for the period beginning with the submission of the
Bid until the rejection or award of the bid/RFP.

Gregg County reserves the right to accept or reject any or all bids, with or without cause,
to waive technicalities, or to accept the bid which, in its sole judgment, best serves the
interest of the County, or to award a contract to the next most qualified Respondent if a
successful Respondent does not execute a contract within 10 business days after approval
of the selection by the Gregg County Commissioners Court. Gregg County Reserves the
right to award multiple contracts as necessary and in the best interest of the County.



27.

28.

29.

30.

31.

32.

33.

34.

Gregg County reserves the right to request clarification of information submitted and to
request additional information of one or more Respondents.

Costs of preparation of a response to this request for bids are solely those of the
Respondent. Gregg County assumes no responsibility for any such costs incurred by the
Respondent. The Respondent also agrees that Gregg County assumes no responsibility
for any costs associated with any administrative or judicial proceedings resulting from the
solicitation process.

The awarding Respondent shall maintain adequate records to justify all charges,
expenses, and costs incurred in estimating and performing the work for at least two (2)
years after completion of the contract resulting from this request for Bid. Gregg County
shall have access to all records, documents and information collected and/or maintained
by others in the course of the administration of this agreement.

Respondent understands and agrees that in returning a response to this Bid/bid that it is
neither an "offer" nor an "acceptance" until such time a formal contract is
authorized/awarded by the Gregg County Commissioners Court; if any.

Bids must be submitted on the forms provided. Bids will not be considered if submitted
by telephone, fax or any other means of rapid dispatch, nor will a Bid be considered if
submitted to any other person or department other than specifically instructed.

Gratuities— Gregg County may, by written notice to the Respondent, cancel this contract
without liability to Respondent if it is determined by Gregg County that gratuities, in the
form of entertainment, gifts, or otherwise, were offered or given by the Respondent, or
any agent or representative of the Respondent, to any officer or employee of Gregg
County with a view toward securing a contract or securing favorable treatment with
respect to the awarding or amending, or the making of any determinations with respect to
the performing of such a contract. In the event this contract is canceled by Gregg County
pursuant to this provision, Gregg County shall be entitled, in addition to any other rights
and remedies, to recover or withhold the amount of the cost incurred by Respondent in
providing such gratuities.

Termination - The performance of work under this order may be terminated in whole or
in part by the Buyer in accordance with this provision. Termination of work hereunder
shall be effected by the delivery to the Respondent of a "Notice of Termination"
specifying the extent to which performance of work under the order is terminated and the
date upon which such termination becomes effective. Such right of termination is in
addition to and not in lieu of rights of Buyer.

Force Majeure - If, by reason of Force Majeure, either party hereto shall be rendered
unable wholly or in part to carry out its obligations under this Agreement then such party
shall give notice and full particulars of such Force Majeure in writing to the other party
within a reasonable time after occurrence of the event or cause relied upon, and the
obligation of the party giving such notice, so far as it is affected by such Force Majeure,
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shall be suspended during the continuance of the inability then claimed, except as
hereinafter provided, but for no longer period, and such party shall endeavor to remove or
overcome such inability with all reasonable dispatch. The term Force Majeure as
employed herein, shall mean acts of God, strikes, lockouts, or other industrial
disturbances, act of public enemies, orders of any kind of government of the United
States or the State of Texas or any civil or military authority, insurrections, riots,
epidemics, landslides, lightning, earthquake, fires, hurricanes, storms, floods, washouts,
droughts, arrests, restraint of government and people, civil disturbances, explosions,
breakage or accidents to machinery, pipelines or canals or other causes not reasonably
within the control of the party claiming such inability. It is understood and agreed that
the settlement of strikes and lockouts shall be entirely within the discretion of the party
having the difficulty, and that the above requirement that any Force Majeure shall be
remedied with all reasonable dispatch shall not require the settlement of strikes and
lockouts by acceding to the demands of the opposing party or parties when such
settlement is unfavorable in the judgment of the party having the difficulty.

Assignment Delegation - No right or interest in this contract shall be assigned or
delegation of any obligation made by Respondent without the written permission of the
Buyer. Any attempted assignment or delegation by Respondent shall be wholly void and
totally ineffective for all purposes unless made in conformity with this paragraph.

Waivers - No claim or right arising out of a breach of this contract can be discharged in
whole or in part by a waiver or renunciation of the claim or right unless the waiver or
renunciation is supported by consideration and is in writing signed by the aggrieved

party.

Modification - Contract can be modified or rescinded only by a written and signed
agreement by both of the parties duly authorized agents.

Applicable Law - This agreement shall be governed by the Uniform Commercial Code.
Wherever the term "Uniform Commercial Code" is used, it shall be construed as meaning
the Uniform Commercial Code as adopted in the State of Texas as effective and in force
on the date of this agreement.

Advertising - Respondent shall not advertise or publish, without Buyer's prior consent,
the fact that Buyer has entered into this contract, except to the extent necessary to comply
with proper requests for information from an authorized representative of the federal,
state, or local government.

Right to Assurance - Whenever one party to this contract in good faith has reason to
question the other party's intent to perform, he may demand that the other party give
written assurance of his intent to perform. In the event a demand is made and no
assurance is given within five (5) days, the demanding party may treat this failure as an
anticipatory repudiation of the contract.

Venue - Both parties agree that venue for any litigation arising from this contract shall be
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in Longview, Gregg County, Texas.

No negotiations, decisions, or actions shall be executed by the Respondent as a result of
any discussions with any public service official, employee and/or consultant. Only those
transactions provided in written form may be considered binding.

The contents of each Responders bid, including specifications shall remain valid for a
minimum of 60 calendar days from the Bid due date.

All documents submitted as part of the Responders offering will be deemed confidential
during the evaluation process.

Subcontracting: The Responder must function as the single point of responsibility for the
Agency. No Responder shall submit a Bid comprised of separate software packages from
multiple subcontractors.

Investigation of Conditions: Before submitting a bid, respondent should carefully
examine the specifications and fully inform themselves to the conditions of the

equipment and limitations.

Contract Award:

1) Gregg County reserves the right to reject any or all bids and to waive any minor
informality or irregularity in a Responders response if deemed in the best interests
of the County.

2) Award of a contract (if any) resulting from this bid will be made only by written
authorization from Gregg County Commissioners Court.

Conflict of Interest: No public official shall have interest in this contract except in
accordance with Vernon's Texas Codes Annotated, Local Government Code Title 5,
Subtitle C, Chapter 171. State Law (CHAPTER 176 of the Local Government Code)
requires the filing of a CONFLICT OF INTEREST QUESTIONNAIRE by certain
individuals and businesses.

Design, Strength, Quality of materials and workmanship must conform to the highest
standards of manufacturing and engineering practice.

All Hardware of any other item offered in this bid must be new and unused, unless
otherwise specified, in first-class condition and of current manufacture.

Descriptions: ~ Whenever an article or material is defined or used in the BID
specifications by describing a proprietary product or by using the name of a
manufacturer, model number, or make, the term "or equal" if not inserted, shall be
implied. Any reference to specified article or material shall be understood as descriptive,
NOT restrictive, and is used to indicate type and quality level desired for comparison
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purposes unless otherwise noted. Bids must be submitted on units of quantity specified,
extended, and totaled. In the event of discrepancies in extension, the unit prices shall
govern.

Addendum: Any interpretations, corrections or changes to this Bid and Specifications
will be made by addendum, unless otherwise stated. Issuing authority of addendum shall
be the Commissioners’ Court of Gregg County, Texas. Addendum will be mailed,
emailed, or faxed to all that are known to have received a copy of the Bid. Respondents
shall acknowledge receipt of all addenda and include receipt and response to addenda
with submission.

Patents/Copyrights: The successful Respondent agrees to protect Gregg County from
claims involving infringements of patents and/or copyrights.

Contract Administrator: The Contract Administrator will serve as sole liaison between
the Gregg County Commissioners Court and affected Gregg County Departments and the
successful Respondent. Unless directly outlined in this specification the Respondent
shall consider no one but the Contract Administrator authorized to communicate, by any
means, information or suggestions regarding or resembling this bid throughout the Bid
process. The Contract Administrator has been designated the responsibility to ensure
compliance with contract requirements, such as but not limited to, acceptance, inspection
and delivery. The County will not pay for work, equipment or supplies, which it deems
unsatisfactory.  Respondents will be given a reasonable opportunity to correct
deficiencies before termination. This however, shall in no way be construed as negating
the basis for termination for non-performance.

Packing slips or other suitable shipping documents shall accompany each special order
shipment and shall include:

(a) Name and address of successful Respondent;

(b) Name and address of receiving department and/or location;

(c) Gregg County Purchase Order number; and,

(d) Descriptive information of the materials shipped or services rendered, including item
numbers, serial numbers, quantities, number of containers and package numbers,
address/location of services rendered, as applicable.

Unless otherwise indicated, items will be new, unused, and in first class condition in
containers suitable for damage-free shipment and storage.

Invoices must show all information as stated above, and will be issued for each purchase
order.

Equipment/Good/Services supplied under this contract shall be subject to the County's
approval. Item(s) found defective or not meeting specifications shall be picked up and
replaced by the successful Respondent within one (1) week after notification at no
expense to the County. If item(s) is not picked up within one (1) week after notification,
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the item(s) will become a donation to the County for disposition.

Warranty: Successful Respondent shall warrant that all equipment/goods/services shall
conform to the proposed specifications and/or all warranties stated in the Uniform
Commercial Code and be free from all defects in material, workmanship and title.

Remedies: The successful Respondent and Gregg County agree that both parties have all
rights, duties, and remedies available as stated in the Uniform Commercial Code.

Silence of Specification: The apparent silence of these specifications as to any detail or
to the apparent omission from it of a detailed description concerning any point, shall be
regarded as meaning that only the best commercial practices are to prevail. All
interpretations of these specifications shall be made on the basis of this statement.

The Respondent shall procure and maintain at its sole cost and expense for the duration
of this Agreement insurance against claims for injuries to persons or damages to property
that may arise from or in connection with the performance of the work hereunder by the
Respondent, its agents, representatives, volunteers, employees or subcontractors. The
Respondents insurance coverage shall be primary insurance with respect to the County,
its officials, employees and volunteers. Any insurance or self-insurance maintained by
the County, its officials, employees or volunteers shall be considered in excess of the
Respondents insurance and shall not contribute to it. Further, the Respondent shall
include all subcontractors as additional insured under its policies or shall furnish separate
certificates and endorsements for each subcontractor. All coverage for subcontractors
shall be subject to all of the requirements stated herein. All Certificates of Insurance
and endorsements shall be furnished to the County’s Purchasing Agent and
approved by the County before work commences.

Standard Insurance Policies Required:

a. Commercial General Liability Policy
b. Automobile Liability Policy
C. Worker’s Compensation Policy

General Requirements applicable to all policies:

a. Only insurance carriers licensed and admitted to do business in the State
of Texas will be accepted.

b. Deductibles shall be listed on the Certificate of Insurance and are
acceptable only on a per occurrence basis for property damage only.

c. "Claims Made" policies will not be accepted.

d. Each insurance policy shall be endorsed to state that coverage shall not be

suspended, voided, canceled, reduced in coverage or in limits except after
thirty (30) days prior written notice by certified mail, return receipt
requested, has been given to Gregg County.

e. All insurance policies shall be furnished to Gregg County upon request.

Commercial General Liability
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a. General Liability insurance shall be written by carrier with an A:VIII or
better rating in accordance with the current Best Key Rating guide.

b. Minimum Combined Single Limit of $1,000,000.00 per occurrence for
bodily Injury and property damage with Gregg County named as an
additional insured.

c. No coverage shall be deleted from the standard policy without notification
of individual exclusions being attached for review and acceptance.

Automobile Liability
a. General Liability Insurance shall be written by a carrier with an A:VIII or
better rating in accordance with the current Best Key Rating Guide.
b. Minimum Combined Single Limit of $600,000.00 per occurrence for
bodily injury and property damage.

Workers Compensation Insurance - Pursuant to the requirements set forth in Title 28,
Section 110.110 of the Texas compensation insurance policy; either directly through their
employer’s policy (the Respondents or subcontractor’s policy) or through an executed
coverage agreement on an approved TWCC form. Accordingly, if a subcontractor does
not have his or her own policy and a coverage agreement is used, Respondents and
subcontractors must use that portion of the form whereby the hiring Respondent agrees to
provide coverage to the employees of the subcontractor. The portion of the form that
would otherwise allow them not to provide coverage for the employees of an independent
contractor may not be used.

The worker’s compensation insurance shall include the following terms:
a. Employer’s Liability limits of $500,000.00 for each accident is
required.
b. "Texas Waiver of Our Right to Recover from Others
Endorsement" shall be included in this policy. (Waiver of
Subrogation)

Pursuant to the explicit terms of Title 28, Section 110.110 (¢) (7) of the Texas
Administrative Code, the Bid specifications, this Agreement, and all subcontracts on this
Project must include the following terms and conditions in the following language,
without any additional words or changes, except those required to accommodate the
specific document in which they are contained or to impose stricter standards of
documentation:

Definitions:

Certificate of coverage ("certificate'") - A copy of a certificate of insurance, a
certificate of authority to self-insure issued by the Texas Worker’s Compensation
Commission, or a coverage agreement ) TWCC-81), TWCC-83, or TWCC-84), showing
statutory worker’s compensation insurance coverage for the person’s or entity’s
employees providing services on a project, for the duration of the project.




Duration of the project - includes the time from the beginning of the work on the
project until the Respondents/person’s work on the project has been completed and
accepted by the governmental entity.

Persons providing services on the project ("subcontractors" in section 406.096 {of
the Texas Labor Code}) - includes all persons or entities performing all or part of the
services the Respondent has undertaken to perform on the project, regardless of whether
that person has employees. This includes, without limitation, independent Contractors,
subcontractors, leasing companies, motor carriers, owner-operators, employees of any
such entity or employees of any entity which furnishes persons to provide services on the
project.  "Services" include, without limitation, providing, hauling, or delivering
equipment or materials, or providing labor, transportation, or other service related to a
project. "Services" does not include activities unrelated to the project, such as
food/beverage respondents, office supply deliveries, and delivery of portable toilets.

e The Respondent shall provide coverage, based on the proper reporting of
classification codes and payroll amounts and filing of any coverage
agreements, that meets the statutory requirements of Texas Labor Code,
Section 401.011 (44) for all employees of the Respondent providing services
on the project, for the duration of the project.

e The Respondent must provide a certificate of coverage to the governmental
entity prior to being awarded the contract.

e If'the coverage period shown on the Respondents current certificate of
coverage ends during the duration of the project, the Respondent must, prior
to the end of the coverage period, file a new certificate of coverage with the
governmental entity showing that coverage has been extended.

e The Respondent shall obtain from each person providing services on a project,
and provide to the governmental entity:

(1) a certificate of coverage, prior to that person beginning work on
the project, so the governmental entity will have on file providing
services on the project, and certificates of coverage showing
coverage for all person; and

(2) no later than seven calendar days after receipt by the Respondent, a
new certificate of coverage showing extension of coverage, if the
coverage period shown on the current certificate of coverage ends
during the duration of the project.

3) The Respondent shall retain all required certificates of coverage
for the duration of the project and for one year thereafter.

The Respondent shall notify the governmental entity in writing by certified mail or personal
delivery, within 10 calendar days after the Respondent knew or should have known, or any
change that materially affects the provision of coverage of any person providing services on the
project.
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The Respondent shall post on each project site a notice, in the text, form and manner prescribed
by the Texas Workers” Compensation commission, informing all persons providing services on
the project that they are required to be covered, and stating how a person may verify coverage
and report lack of coverage.

The Respondent shall contractually require each person with whom it contracts to provide
services on a project, to:

(1

)

€)

4

©)
(6)

(7)

provide coverage, based on proper reporting of classification codes and payroll

amounts and filing of any coverage agreement, that meets the statutory

requirements of Texas Labor Code, Section 401.011 (44) for all of its employees

providing services on the project, for the duration of the project;

provide to the Respondent, prior to that person beginning work on the project, a

certificate of coverage showing that coverage is being provided for all employees

of the person providing services on the project, for the duration of the project;

provide the Respondent, prior to the end of the coverage period, a new certificate

of coverage showing extension of coverage, if the coverage period shown on the

current certificate of coverage ends during the duration of the project.

obtain from each other person with whom it contracts, and provide to the

Respondent:

(a) a certificate of coverage, prior to the other person beginning work on the
project; and

(b) a new certificate of coverage showing extension of coverage, prior to the
end of the coverage period, if the coverage period shown on the current
certificate of coverage ends during the duration of the project;

retain all required certificates of coverage on file for the duration of the project

and for one year thereafter;

notify the governmental entity in writing by certified mail or personal delivery,

within 10 calendar days after the person knew or should have known, of any

change that materially affects the provision of coverage of any person providing

services on the project; and

Contractually require each person with whom it contracts, to perform as required;

with the certificates of coverage to be provided to the person for whom they are

providing services.

By signing a contract with Gregg County, or providing, or causing to be provided a certificate of
coverage, the Respondent who will provide services on the project will be covered by workers’
compensation coverage for the duration of the project, that the coverage will be based on proper
reporting of classification codes and payroll amounts, and that all coverage agreements will be
filed with the appropriate insurance carrier, or, in the case of a self-insured, with the
commission’s Division of Self-Insurance regulation. Providing false or misleading information
may subject the Respondent to administrative penalties, criminal penalties, civil penalties, or
other civil actions.

CERTIFICATES OF INSURANCE shall be prepared and executed by the insurance company
or its authorized agent, and shall contain the following provisions and warranties:

12
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a. The company is licensed and admitted to do business in the State of Texas.

b. The insurance policies provided by the insurance company are underwritten on
forms that have been provided by the Texas State Board of Insurance or ISO.

c. All endorsements and insurance coverage according to requirements and
instructions contained herein.

d. The form of the notice of cancellation, termination, or change in coverage
provisions to Gregg County.

e. Original endorsements affecting coverage required by the section shall be

furnished with the certificates of insurance.

Bids /may be withdrawn at any time prior to the official opening. Alterations made before
the opening time must be initialed by Respondent guaranteeing authenticity. After the
official opening, Bids become the property of Gregg County and may not be amended,
altered or withdrawn without recommendation of the Gregg County Purchasing Agent
and the approval of the Gregg County Commissioners Court.

This Bid is issued in compliance with the County Purchasing Act Texas Local
Government Code 262.030.

Prompt Payment Clause - Gregg County, Texas will, after acceptance of goods or
services and the receipt of a proper invoice from the awarded Respondent, process
request for payment, said payment to be paid within forty-five (45) days. Prime
Respondents shall then be required to ensure payment is made to any designated small or
disadvantaged business (subcontractors), within fifteen (15) workdays of receipt of
payment to the prime Respondent from the County. Upon satisfactory completion of a
contract, the County and/or prime Respondent will ensure that any retainage payments
are returned within thirty (30) workdays. Failure to comply with the terms of this
requirement may be grounds for termination of the contract by the County.

Confidentiality: Any material that is to be considered confidential in nature must be
clearly marked as such and may be treated as confidential to the extent allowable in the
Texas Public Information Act. Pricing information is not considered to be confidential.
Trade secrets or confidential information MUST be placed in a separate envelope marked
“CONFIDENTIAL INFORMATION” and EACH PAGE must be marked
“CONFIDENTAIL INFORMATION”. Please be advised that Gregg County cannot and
will not make any agreement to withhold information form the public that is contrary to
the County’s responsibility under the Act.

Bids will be considered non-responsive if they show any omissions, alteration of form,
additions or conditions not called for, or inconsistencies of any kind. However, Gregg
County reserves the right to waive any inconsistencies mentioned above to make an
award in the best interest of the County.

Respondents may be disqualified and their Bids not considered, among other reasons, for
any of the following specific reasons:
1. Reason for believing collusion exists among the Respondents.
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2. Reasonable grounds for believing that any respondent is interested in more than one

Bids for the work contemplated.

The Respondent being interested in any litigation against the county.

4. The Respondent in arrears on any existing contract or having defaulted on a previous
contract.

5. Lack of competency as revealed by a financial statement, experience. And equipment
etc.

6. Respondents shall not owe delinquent property tax in Gregg County.

7. Respondent past performance record with Gregg County.

8. Limited competition.

(98]

The successful Respondent may not assign their rights and duties under award without
written consent of Gregg County Purchasing Agent. Such consent shall not relieve the
assignor of liability in the event of default by the assignee.

Respondents are encouraged to review this entire Request for Bids Packet (BID). All
questions regarding this Bid must be in writing and sent by email to Purchasing Agent
Kelli Davis at kelli.davis@co.gregg.tx.us or by fax to 903-237-2682. Contact with other
personnel of the county other than the Purchasing Agent regarding the Request for Bids
may be grounds for elimination from the selection process.

TO THE EXTENT PERMITTED BY LAW, RESPONDENT AGREES TO DEFEND,
INDEMNIFY AND HOLD GREGG COUNTY, ITS OFFICIALS, AGENTS,
SERVANTS AND EMPLOYEES, HARMLESS AGAINST ANY AND ALL
CLAIMS, LAWSUITS, ACTIONS, COSTS AND EXPENSES OF ANY KIND,
INCLUDING, BUT NOT LIMITED TO, THOSE FOR PROPERTY DAMAGE OR
LOSS (INCLUDING ALLEGED DAMAGE OR LOSS TO OWNER’S BUSINESS
AND ANY RESULTING LOST PROFITS), EMPLOYMENT MATTERS, AND/OR
PERSONAL INJURY, INCLUDING DEATH, THAT MAY RELATE TO OR
ARISE OUT OF OR BE OCCASIONED BY (i) RESPONDENTS BREACH OF
ANY OF THE TERMS OR PROVISIONS OF THIS AGREEMENT OR (i1)) ANY
NEGLIGENT ACT OR OMISSION OR INTENTIONAL MISCONDUCT OF
RESPONDENT, ITS OFFICERS, AGENTS, ASSOCIATES, EMPLOYEES,
CONTRACTORS OR SUBCONTRACTORS, RELATED TO THE
PERFORMANCE OF THIS AGREEMENT. RESPONDENT(S) WILL COMPLY
WITH ALL STATE, FEDERAL, AND LOCAL LAWS INCLUDING BUT NOT
LIMITED TO THE AMERICANS WITH DISABILITIES ACT, TITLE VII OF THE
CIVIL RIGHTS OF 1964, AGE DISCRIMINATION IN EMPLOYMENT ACT,
CIVIL RIGHTS ACT OF 1991, FEDERAL INSURANCE CONTRIBUTIONS ACT
(FICA), FAIR LABOR STANDARDS ACT, EQUAL PAY ACT OF 1963 AND THE
AFFORDABLE HEALTH CARE ACT, AS TO TREATMENT AND
COMPENSATION OF ITS EMPLOYEES.

RESPONDENT(S) WILL PREPARE PAYROLL CHECKS, MAKE ALL
NECESSARY DEDUCTIONS AND PAY ALL TAXES, MAINTAIN INSURANCE
REQUIRED BY FEDERAL, STATE, AND LOCAL LAWS. RESPONDENT
ACCEPTS FULL RESPONSIBILITY FOR THE PAYMENT OF WAGES,
COMPENSATION, OVERTIME, AND BENEFITS TO PERSONNEL.
RESPONDENT ACCEPTS RESPONSIBILITY FOR PAYMENT OF ALL



TAXES, ASSESSMENTS, FEES, AND FINES THAT MAY BE DUE AND
OWING TO ANY LOCAL, STATE, OR FEDERAL GOVERNMENT AGENCIES.

BONDING REQUIREMENTS

If applicable, a Bid Bond shall be required. Pursuant to the provisions of Section 262.032 (a) of
the Texas Local Government Code, if the contract contemplated by this request is a bid for the
construction of public works, or will be under a contract exceeding $100,000.00, Gregg County
may require the Respondent to execute a good and sufficient bid bond in the amount of five
percent (5%) of the total contract price. Said bond shall be executed with a surety company
authorized to do business in the State of Texas.

If applicable, a Performance Bond shall be required. Pursuant to the provisions of Section
262.032 (b) of the Texas Local Government Code, within thirty (30) days of the date of the
signing of a contract or issuance of a purchase order following the acceptance of a bid by Gregg
County Commissioners Court and prior to commencement of the actual work, the successful
Respondent shall furnish a performance bond to Gregg County for the full amount of the contract
if the contract exceeds $50,000.00. Said bond shall be for the purpose of insuring the faithful
performance of the work in accordance with the plans, specifications and contract documents
associated with the contract.

If applicable, a Payment Bond shall be required. Pursuant to the provisions of Section 2253.021,
Texas Government Code, if the amount of the contract awarded to the successful Respondent
exceeds $25,000.00, the successful Respondent shall execute a payment bond in the amount of
the contract. Said bond is solely for the protection and use of payment bond beneficiaries who
have a direct contractual relationship with the prime Respondent or a subcontractor to supply
public work labor or material. This bond must be issued to the County within ten (10) days of the
award of the contract and before Respondent begins the work.

If applicable, a Performance Bond shall be required. Pursuant to the provisions of Section
2253.021, Texas Government Code, if the amount of the contract awarded to the successful
Respondent exceeds $100,000.00, the successful Respondent shall execute a performance bond
in the amount of the contract. Said performance bond is solely for the protection of Gregg
County and is conditioned on the faithful performance of the work in accordance with the plans,
specifications, and contract documents. This bond must be issued to the County within ten (10)
days of the award of the contract and before the Respondent begins the work.
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CRIMINAL BACKGROUND CHECKS

Criminal background checks will be performed on any Awarded Respondents, and
employees that will require them to enter/work in any sensitive security areas at any of
Gregg County’s Facilities. These include, but are not limited to, Gregg County Airport,
Gregg County Courthouse, Gregg County Sheriff’s Department and/or Gregg County Jails
and Gregg County Juvenile.

The following will apply to awarded Respondent personnel.
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» The successful respondent shall provide information, including, but not limited to, name,

date of birth, and driver’s license number for each individual who will be performing
work on Gregg County property.

Respondent personnel who perform work on Gregg County property must submit to and
pass a Sheriff’s Department Criminal Background Check. That status must be maintained
by all Respondent personnel entering County buildings for the duration of the contract.
Criminal Background checks conducted by your firm may or may not be acceptable to
certain departments depending on their particular requirements. The County reserves the
right to conduct additional Criminal Background Checks as it deems necessary.

Award of a contract could be affected by your firms’ refusal to agree to these terms.
Award could also be affected if your firm is unable to supply personnel who can pass a
Criminal Background Check. The Criminal Background Check applies to the
individual and not the company.
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